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T is reported that, in the course of a United Nations discussion, the 

late Mr. La Guardia announced that he was prepared to accept in ad- 
vance whatever solution might be offered by the Canadian delegation for 
the problem before them. That remark may be taken as a key to the 
reputation which Canada has acquired in United Nations affairs. It is a 
reputation for earnest, unassuming, impersonal, and common-sense effort 
to make the United Nations a more efficient working institution. Perusal 
‘of the three reports published by the department of external affairs con- 
cerning the participation of Canada in the making of the United Nations 
arouses the impression above stated, and more detailed study of United 
Nations documents confirms it.’ 


I 


The Canadian people cannot be classified among the enthusiasts for 
world government. Their attitude has closely paralleled that of the Amer- 
ican people—which is almost ne plus ultra—with regard to reserving free- 


1The three volumes referred to are: (1) Department of External Affairs, Report 
on the United Nations Conference on International Organization (Conference Series, 
1945, no. 2, Ottawa, 1945); (2) Department of External Affairs, Report on the First 
Part of the First Session of the General Assembly of the United Nations (Conference 
Series, 1946, no. 1, Ottawa, 1946); (3) Department of External Affairs, The 
United Nations 1946 (Conference Series, 1946, no. 3, Ottawa, 1947). The United 
Nations can not be made to succeed without the understanding and support of the 
peoples of the world, a support which is badly needed as this is written. Governments, 
therefore, have a responsibility for informing their peoples, and such publications as 
the above are essential. The United States publishes more diverse and voluminous ma- 
terials concerning the United Nations, but I know of no government reports anywhere 
which present more compactly or more usefully what the United Nations is doing and 
what the share is of that government in the work of the United Nations. I shall take 
the liberty of referring to them below as the First Report, Second Report, and Third 
Report. 
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dom of national action and protecting national sovereignty. With more 
reason than the American people, since the foreign affairs of Canada were 
until recently conducted from London, the Canadian people had displayed 
little interest in international affairs.2 The Dominions participated in the 
making of British foreign policy during World War I, and at the end of 
that war they naturally claimed a voice in the peace conference. It was a 
popular belief that Canadian contribution to the war effort justified this 
claim, and, upon the insistence of Sir Robert Borden, Canada was admitted 
as a “belligerent Power with special interests.” The same pride of par- 
ticipation led to a demand that Canada should have a right to be elected 
to the council of the League of Nations. Sir Robert Borden asserted 
strongly that the Canadian people would never agree to being called upon 
for sacrifices by the League of Nations without such representation—a 
feeling which found expression again at San Francisco. The demand was 
conceded, after some hesitation, in the form of a memorandum signed by 
Clemenceau, Lloyd George, and Wilson.* 

Thus Canada entered the League of Nations, and her people appeared 
to be proud of, though not greatly interested in, this new position. It is re- 
ported, indeed, that the only discussion concerning the League of Nations 
in parliament for the first five years dealt with the amount of the financial 
contribution to be made by Canada. Until 1931, when Mexico joined the 
League of Nations, Canada was the only spokesman for North America 
in the League. It is to be noted that she rejected the idea of a common- 
wealth bloc in the League of Nations and pursued her own independent 
course. 

The debate in the Canadian parliament as to joining the League fol- 
lowed—or rather preceded—much the same lines of argument as those in 
the senate of the United States with especial emphasis upon sanctions and 
the exaggerated dangers of article 10 of the covenant—the guarantee of 
territorial integrity and political independence. This was opposed as an 
interference with national autonomy, as taking away the power to decide 
upon war, and as affirming existing unjust boundaries. Though Canada, 
unlike the United States, did join the League, her opposition to sanctions 
continued for many years as consistently as if she had not joined. At the 
very first assembly, her delegates moved to strike article 10 from the 
covenant. The effort received support from states which hoped by such a 





2The first Canadian diplomatic mission sent abroad was in 1927. Non-diplomatic 


agents had been used before that time, and this may serve to explain the appellation 
“Department of External Affairs.” 


®H. G. Skilling, Canadian Representation Abroad (Canadian Institute of Inter- 


national Affairs, Toronto, 1945), pp. 154-7; F. H. Soward, “Canada and the League 


of Nations,” no. 283, International Conciliation (1932), Oct. 
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change to induce the United States to join, though this, apparently, was 
not the reason why the Canadian action was initiated. Most members of 
the League agreed with President Wilson that article 10 contained a 
fundamental principle, and they strongly resisted the Canadian attack 
upon it. The debate continued through the fourth assembly, at which 
Canada substituted an interpretative resolution for the amendment. This 
resolution asserted the right of each state to decide for itself what military 
measures it would take, and required the council in its recommendations 
to take into consideration the geographic conditions and special interests 
of each state. Though the resolution was vetoed by Persia, it was acted 
upon subsequently as a guiding principle, thereby greatly weakening the 
authority of the League of Nations.‘ 

The opposition to sanctions continued until the aggressions of the 
nineteen-thirties began to affect public opinion. The contest between those 
who felt a need for security and those who did not feel such a need ap- 
peared in the debates over reduction of armaments, which finally led into 
the preparation of the Geneva protocol to furnish a stronger security 
system. Senator Dandurand presented the continuing Canadian objection 
to sanctions, and did it so felicitously that he was elected the president of 
the next assembly. Canada rejected the Geneva protocol and it remains 
uncertain how far this action, supported by other Dominions, led Sir 
Austen Chamberlain also to reject it—thus ending a hopeful effort in the 


direction of strengthening the League. The Canadian representative on 
the committee of thirteen in 1935 voted for sanctions against Italy, but 


subsequently the government disavowed the actions of its representative, 
where he seemed to be taking the initiative in proposing the strengthening 
of the sanctions. It was not until 1941 that Mr. Mackenzie King began to 
adumbrate a new policy as regards sanctions, and to call for a world order 
in which large and small states would unite to defend human rights and 
freedoms.* 

Canada had not, like some other states, been ambitious for a position 
of power in the League, but the struggle for seats in the council in 1926 
led her to fear that a stereotyped method of choosing its members might 
result. In 1926, then, she reaffirmed her eligibility for a seat on the council, 


*League of Nations Doc. A. 1920. P., at p. 275; J. Ray, Commentaire du Pacte de 
la Société des Nations (Paris, 1930), at pp. 350-3; Skilling, Canadian Representation 
Abroad, p. 155; Soward, “Canada and the League of Nations,” pp. 364-9. 

°R. M. Dawson, Canada in World Affairs (Canadian Institute of International 
Affairs, Toronto, 1943), p. 92. He quotes Prime Minister King as saying in 1938: 
“So far as the Canadian Government is concerned, the sanctions articles have. ceased to 
have effect by general practice, and cannot be reversed by any state or group of states 
at will.” 
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and in the next year announced her candidacy for such a seat. She was 
successful, and her election produced much jubilation in Canada. The 
success was doubtless due to factors which continue today to gain respect : 
neutral position ; unprejudiced attitude; ability to speak for the American 
continent since her views paralleled those of the United States; lack of 
political purposes or ambitions. The increased interest of Canada was re- 
flected in the attendance of her prime ministers at assembly and council 
meetings. 

Enough has been said, without delving further into League of Nations 
history, to show that education of the Canadian people in international 
responsibilities was, like that of the American people, slow. Greater and 
creditable participation in League activities and consequent applause led 
to increased interest and to willingness to assume responsibilities in the 
organization, but public opinion was still unwilling to be pulled into 
European struggles. It was aroused by the series of fascist aggressions, 
and the large contribution made by Canada in World War II added to the 
feeling that sanctions might be necessary and cheaper. The International 
Labour Organization was granted a refuge in Canada, as were some gov- 
ernments in exile. Closer relationships developed with the United States, 
whose people were emerging from the fog of the neutrality legislation and 
the policy of isolation. Experience and participation in responsibility had 
led to greater interest, and Canada was prepared to play a useful part in 
the new international security organization to be formed; but her people 
were not prepared to give up much of their national sovereignty or to 
commit themselves to mute acceptance of orders from such an organiza- 
tion.® 


II 


In the making of the United Nations, Canada did play an active part, 
from the embryo stage. She did not, of course, attend the Dumbarton 
Oaks conversations, but she had shared in discussion of the proposals 
there submitted by the United Kingdom, and during the conference 
sessions, her representatives “met every day” with the delegation of the 
United Kingdom. The parliament of Canada approved acceptance of the 


invitation to the United Nations conference on international organization 


®“The growth in this country of a sense of political responsibility on an inter- 
national scale has perhaps been less rapid than some of us would like. It has neverthe- 
less been a perceptible growth; and again and again on the major questions of participa- 
tion in international organization, both in peace and war, we have taken our decision to 
be present. If there is one conclusion which our common experience has led wus to accept, 
it is that security for this country lies in the development of a firm structure of inter- 
national organization.” Mr. St. Laurent, before the Ottawa Branch of the United Nations 
Association in Canada, September 12, 1947. 
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to be held at San Francisco, and of Canadian membership in the organiza- 
tion to be created. The Canadian government submitted, on January 12, 
1945, a memorandum suggesting improvements in the Dumbarton Oaks 
proposals; Mr. Mackenzie King conferred with President Roosevelt; and 
the Commonwealth governments had discussed the proposals at a meeting 
in London in April, 1945," 

It had not been the practice to send to the League assemblies members 
of opposition parties; in view of the importance of the San Francisco con- 
ference, it was decided to include in the delegation representatives of the 
government and of the two major opposition parties.* A distinguished 
delegation was sent, headed by Prime Minister King, who served as a 
member of both the steering and the excutive committees. Mr. N. A. 
Robertson served on the co-ordination committee, which had the difficult 
task of putting the charter into final, consistent, and correct form. The 
size of the delegation, some twenty in number, was sufficient to permit 
representation in the various commitees and sub-committees. 

Judging from the subsequent record, it may fairly be said that the 
prime minister, in his address at the second plenary session of the con- 
ference, correctly stated the attitude and approach of the Canadian delega- 
tion : 

We shall not be guided by considerations of national pride or prestige and shall not 
seek to have changes made for such reasons as these. We recognize the principle that 
power and responsibility must go hand in hand and that international security depends 
primarily upon the maintenance of overwhelming preponderance of power on the side 
of peace. Power, however, is not exclusively concentrated in the hands of any four or 
five states, and the Conference should not act on the assumption that it is. Such a 
position would not only be contrary to the facts as they have been demonstrated in 
the past five years, but it would also be dangerous to the cause of security itself, for it 
would foster in many smaller countries the development of a new type of isolationism, 
a feeling that the task of preserving the peace could be left exclusively to Great Powers. 
Such a habit of thought would make it difficult for the smaller powers to make their 
contribution. Experience has shown that the contribution of smaller powers is not a 


negligible one, either to the preserving of the peace or to its restoration when peace has 
been disturbed.® 


1First Report, pp. 7-8. 
8More recently, in order to free representatives of other political groups from the 


necessity of supporting government policies, a new category of “parliamentary ad- 
visers” has been establisHed in which the opposition will be represented. Press Releases, 
Department of External Affairs, September 12, 1947. 

®*UNCIO, Doc. 20, P/6, at p. 30. The attitude adopted by Canada at San Francisco 
seems to have been to accept reluctantly the inevitable dominance of the great powers 
without howling about it, to make such adjustments as were possible to improve the 
system laid down at Dumbarton Oaks and to take no active part in matters in which 
Canada had no direct concern, such as trusteeship or regionalism. As to the last point, 
it may be suggested that it is not always the best policy to leave decisions to those most 
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The amendments proposed by Can. indicated that her chief interests 
were the composition and procedure of t. e security council, the strengthen- 
ing of the economic and social council, and provision of an efficient sec- 
retariat; but there were many other discussion in which her delegates 
participated actively. 

Security: Since the greatest interest at the ex. ‘ the war was that 
in security, the security council was originally con. ed of as the most 
important organ of the new organization. As the repr made on behalf of 
the Canadian delegation put it, “The overriding necessity for unity of 
action among the Great Powers determined the approach of the authors 
of the Dumbarton Oaks Proposals to the problem of setting up a Security 
Council,” and this concept was generally accepted by the delegations at 
the conference.’® Security was thus to be built upon the - rrow base of 
five-power agreement, a so-called “realistic” viewpoint." owever much 
the delegates realized the insufficiency of this foundation, ind however 
much the theory might be attacked, the great powers were 1.:sistent upon 
it and it could not be avoided. Canada submitted to this nec-ssity, but 
made several suggestions for improvement of the situation, son of which 
failed and some of which were successful. 

While it was accepted as a necessity that the big five should have 
permanent seats on the security council, many suggestions were made con- 
cerning the choice of non-permanent members. Some of these called for a 
larger number of seats, or choice according to the alphabet, or specific 
representation for Latin American states in obvious effort to provide a 
better opportunity for some states to acquire seats. A number of other 
states made proposals which would take into account, in the selection of 
non-permanent members, ability and willingness to contribute to the main- 
tenance of peace. The Canadian amendment read: “The General Assembly 
shall adopt rules governing the choice of non-permanent members, in 
order to ensure that due weight be given to the contribution of members 
to the maintenance of international peace and security and the performance 
of their obligations to the United Nations.” All of these proposals spoke 
in terms of ability to make a “substantial contribution,” and their effect 
would be to give to the “middle powers” a larger assurance of representa- 


directly concerned, and that the detached viewpoint consistently exhibited by Canada 
might make her participation in matters of no direct concern to herself a constructive 
contribution to the improvement of the community as a whole. A trend in this direction 
is discernible later. 

10First Report, p. 28. 

11See C. Eagleton, “The United Nations: Aims and Structure,” in 55 Yale Law 
Journal (1946), at pp. 976-8; and see other articles in the symposium contained im that 
issue. 
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tion.** It was argued that if the » “great powers deserved permanent seats 
because of their contribution toward winning the war and maintaining the 
peace, other states deserved commensurate recognition of their abilities to 
contribute. It was 7"* gument which looked in the direction of graded 
representation. 

The sponsorin’ ‘Awers offered to the conference an amendment em- 
bodying both the ‘ :dadian idea and that of regional representation: “The 
General Assembly ‘Shall elect six states to fill the non-permanent seats, 
due regard being ‘specially paid in the first instance to the contributions 
of ‘Members of the Organization towards the maintenance of international 
peace and security and towards the other purposes of the Organization, 
and also to equitable geographical representation.” In the discussion which 
followed, it 4s suggested that emphasis should be laid not so much upon 
past contribi ions as upon future willingness and ability to maintain peace. 
The four p®wer amendment was accepted, the other proposals being voted 
down one | y one, including the Canadian (ten for, twenty-three against) .** 
The Car “tian purpose was, however, achieved; only the provision that the 
general @ssembly should lay down the rule was lost. Regional representa- 
tion was added, but it was made clear that this was a secondary factor by 
inclusion of the words “in the first instance” and by the later addition of 
the words “specially paid.’’'* 

In connexion with what became article 24, paragraph 3 of the charter, 
the rapporteur for committee 111/1 reported: “Of all the amendments 
proposed, only one was adopted by Committee 111/1. It was introduced by 
the Honorable Delegate of Canada and consists of an addition to paragraph 
I, Section B, Chapter VI, with the following text: ‘The Security Council 
shall submit annual, and when necessary, special reports to the General 
Assembly for its consideration’.”” The Canadian delegate, in presenting this 
amendment, observed that it was a corollary to the power of the general 
assembly (now stated in article 15) to receive reports from the security 
council. It was seconded by Australia and Turkey and unanimously 
adopted.’® The result is to make it perfectly clear that the security council, 
like all other organs of the United Nations, must report to the general as- 


124 summary of the various proposals may be found in UNCIO Doc. 258, III/1/6 
(1). The Canadian amendments are to be found in Doc. 2, G/14 (t). 

18See UNCIO Docs. 120, III/1/3; 210, III/1/7; 233, III/1/9. 

14UNCIO Docs. 380, III/1/17; 668, III/1/35; 1048, III/1/57. The Canadian gain 
was represented in a comma, added by the co-ordination committee, after the words 
“specially paid,” which distinguished the first criterion from that of geographical dis- 
tribution. 

ISUNCIO Doc. 555, III/1/27. Committee II/2 approved the right of the general 
assembly to discuss and recommend in connexion with such reports. Doc. 997, III/1/53. 
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sembly and be subject to its criticism; and this helps to bring the security 
council into a proper perspective as one of the three functional councils of the 
United Nations, over all of which the general assembly exercises varying 
degrees of supervision. While the security council is doubtless the most in- 
dependent of the three, it issued from the San Francisco conference, as a 
result of a number of slight changes such as this, much less of a completely 
independent organ than it was originally conceived to be. 

Another Canadian proposal to modify slightly the discriminatory status 
of the great powers met with defeat. This was a proposal to enable a state, 
not a member of the security council, to “sit as a member” when a matter 
involving its interests was before the council.'® Two principal changes 
were intended: to delete the phrase “whenever the Security Council con- 
siders,” and to allow to a non-member admitted before the council in such 
a situation the same rights of discussion and voting as a member. As a re- 
sult of an amendment submitted by the sponsoring powers, Canada with- 
drew her amendment to vi p 4 (now article 31) and changed her proposal 
for paragraph 5 to read: “Any member of the organization not having a 
seat on the Security Council, if it is a party to a dispute under considera- 
tion by the Security Council, shall be invited to participate in the dis- 
cussion relating to the dispute and shall enjoy the same position with re- 
gard to discussion and voting as the other party to the dispute. In the case 
of a non-member of the Organization, the Security Council shall lay down 
such conditions as it may deem just for the participation of such a non- 
member in the discussion of a dispute to which it is a party.” The Canadian 
delegate explained that while the former amendment would become en- 
tangled in the voting procedure of the security council and was therefore 
withdrawn, this would not be the case for the latter paragraph, which he 


continued to urge. It was not desirable, he argued, that a member of the 
security council should have the right to be 


the judge in his own case and 
thus have an advantage over the other party 


which was not given the same 
rights. He was opposed by the sponsoring powers, and by others on the 
general ground that it gave more rights to non-members than to the non- 
permanent members of the security council, and was defeated by a vote of 
nineteen to twelve.’ 

In the controversy over voting procedure, Canada did not take so 
aggressive a part as did Australia and others. Her delegate explained to 
committee 11/1 that while he could not regard the voting procedure as 


satisfactory, it was not too high a price to pay for a world organization 
which was good in other respects. He especially thought that the veto on 


1SUNCIO Doc. 360, III/1/16, or Doc, 2, G/14(t). 
1TUNCIO Docs. 531, III/1/26; Doc. 975, III/1/50; Doc. 1050, IIT/1/58. 
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conciliatory procedure was unjustifiable, and felt that in general the result 
would be to weaken the security council—a judgement which has since 
been confirmed. He took comfort, however, in the fact that if a veto ended 
the council’s consideration of a matter, this matter could then be taken up 
by the general assembly ; and he hoped that the permanent members would 
use the veto with moderation and that the security council would build up 
through its precedents a common law of its own which would assure more 
satisfactory procedures. 

The Canadian delegation did offer one amendment in an effort to clar- 
ify the voting procedure. Since the requirement of unanimity was affirm- 
atively stated, so that the vote must include the concurring votes of the 
permanent members, the absence or abstention of any one of these would 
prevent a decision being taken. The Canadian delegate explained that the 
amendment was not intended to touch upon the fundamental issues of the 
voting formula, but sought merely to make it clear that absence from the 
council would not be equivalent to a negative vote. He proposed to achieve 
this by asking a two-thirds vote of “those present and voting.” Meeting 
with opposition from Australia and New Zealand and the Soviet Union, 
he withdrew the proposal, expressing the hope that the permanent mem- 
bers would take the point into consideration. That the point raised was an 
important one has been proved in the subsequent unhappy proceedings of 
the security council, which now proceeds upon an unstated rule and an 
uneasy practice of not counting abstentions as negative votes.'* 

It should be added that the Canadian delegate, earlier in the debates, 
had suggested “that there should not only be no ‘veto’ under chapter vm, 
section A (pacific settlement of disputes) for an interested party, as the 
Crimea formula provided, but also none for a permanent member who was 
not a party to a dispute.”’® This, of course, was caught up in the great 
debate over the use of the veto in disputes. Canadian representatives took 
little part in the discussion of the section dealing with the pacific settlement 
of disputes. A suggestion was offered to emphasize early intervention by 
putting “situations” before “disputes” in the text (now article 34) but it 
was not accepted. The report made by the delegates indicates a clear under- 
standing of the inadequacies of the chapter on pacific settlement of disputes, 
and also of the correct jurisdictional order, which has not in practice been 
followed by the security council. The report points out that “the only dis- 


ISUNCIO Doc. 967, III/1/48, and the Corrigendum attached, Doc. 1105, 
III/1/48(2). Mr. Wellington Koo, Jr. discusses the Canadian proposal with disfavour, 
and points out that the big five had already decided that an abstention should count 
as a veto. W. Koo, Jr., Voting Procedures in International Political Organizations (New 
York, 1947), at pp. 153-7. 

‘SUNCIO Doc. 459, III/1/22; also Doc. 274, III/2/6. 
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putes or situations which the security council can deal with are the disputes 
it must deal with” (with one irrelevant exception) ; and that “The first 
step the Security Council must take, once it decides to consider a dispute 
or situation is to determine whether the dispute or situation is one which 
it must deal with. This may require an investigation by the Security Council 
[article 34].” The council must consider any matter brought before it, for 
the purpose of determining whether it is a dispute of the type which re- 
quires an obligation to seek a settlement, and not until this decision is taken 
may the council make recommendations to the parties.*° 

Doubtless the most important contribution made by Canada to the 
charter is to be found in what is now article 44. It was part of her con- 
sistent effort to give to non-permanent members of the security council, 
or to other states in general, a larger freedom from domination by the 
permanent members. The purpose of the amendment was explained by her 
delegates as follows: 

Whereas each great power is assured of participation in the consideration of dis- 

putes from the beginning and can by itself prevent the imposition of any sanctions, 
the other members of the organization are asked to obligate themselves to carry out the 
Council decisions without any assurance that they would be consulted rather than 
ordered to take action. Unless the Charter recognized ‘this need for consultation, public 
support for its ratification would be difficult to obtain in many countries. The Canadian 
amendment, he said, would not delay Council action because it would only incorporate 
in the Charter itself a step toward action which would probably have to be taken in 
any event... . It might be advisable, he said, to write into the Charter several alternative 
methods in order to permit the participation of members not on the Council in decisions 
which gravely affected them.?! 
Amendments were proposed by other states which would relate the 
decisions taken by the security council to the general assembly in one way 
or another. These would have weakened the authority of the security 
council and indeed would have changed the foundations upon which the 
organization was being built. They were all defeated. 

The Canadian amendment, however, gained a great deal of support and 
was referred to a subcommittee for study. The report of this committee 
somewhat broadened the Canadian proposal. It required the council, be- 
fore calling upon a member not on the council to provide armed forces, to 
invite that member “if it so request,” to participate in decisions concern- 
ing the employment of such forces. The text as adopted in article 44 makes 


20First Report, pp. 34-5. See C. Eagleton, “The Jurisdiction of the Security Council 
over Disputes,” in 40 American Journal of International Law (1946), at pp. 513-33. 
It is believed that the security council has in no case yet before it reached the necessary 
decision, though the draft resolution of the United States in the Greek case (vetoed) 
contained a clear statement of such a finding. UN Doc. S/PV/170, July 29, 1947. 
21UNCIO Doc. 231, III/3/9/ (1). 
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it clear that the non-member of the council must be allowed to participate 
in the decision that its forces are to be called for, and not merely as to how 
they are to be used after the council has called for them.2? Though the 
Canadian delegate had at first said that his amendment could be interpreted 
to include “facilities” as well as armed forces (as Egypt wished) he later 
agreed, and correctly, with the delegate of the United Kingdom that quite 
different problems were here involved and that the test should refer only 
to armed forces.** The comment made by the American delegation on this 
point notes that “the voting membership of the Security Council may be 
increased by one—but by no more than one—for each decision.’’** The 
Canadian delegation had thus won another victory for the principle “no 
taxation without representation.” 

At another vital point of the security system, Canada helped to clarify 
without change of fundamental principle. In this case, it strongly supported 
an Australian amendment which resulted in (article 43) putting upon the 
security council the responsibility for initiating the agreements with mem- 
ber states through which the contingents of national armed forces were to 
be supplied for use by the security council against an aggressor.** If bilat- 
eral treaties had to be made between each pair of states, it would be diffi- 
cult to secure understanding or uniformity. The task of making these agree- 
ments, though somewhat lessened by this change, remains a formidable 
one. The agreements will doubtless have to include not only the minimum 
amount of armed force which each member must maintain in order to 
supply its quota of forces for use by the security council, but also the 
maximum amount which it should be permitted to maintain under a system 
for the regulation of armaments. Articles 26 and 43, as Mr. Bevin pointed 
out, depend upon each other inextricably. Thus the problem is much more 
difficult than that of the reduction of armaments at which the League of 


22The Report of Committee III/3 contains the following paragraph: “In addition 


assurance was sought by the Canadian Delegation that Members would not be required 
to provide forces in excess of those which had already been promised in the special agree- 
ments mentioned in paragraph 5. This interpretation was forthcoming from the Dele- 
gate of the United Kingdom, speaking on behalf of the sponsoring governments.” UNICO 
Doc. 881, III/3/46, at p. 7. 

23UNCIO Doc. 246, III/3/10, and Doc. 765, III /3/39. 

24Report to the President on the Results of the San Francisco Conference (Depart- 
ment of State Publication no. 2349 Washington, 1946) at p. 94. 

23UNCIO Doc. 649, III /3/34; Doc. 782, III/3/41. An incidental result of this 
change is an innovation in international law by which an international organ, the 
security council, is authorized to make treaties with states or groups of states. The pro- 
cedure by which such a treaty would be ratified by the United Nations remains unknown. 
A similar right is given (article 63) to the economic and social council. In this case, 
the agreement must be approved by the general assembly. 
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Nations worked so exhaustively and so vainly. The military staff com- 
mittee has failed to make progress toward these agreements, and one may 
well wonder whether they can ever be achieved. There is no reason, how- 
ever, why members should not now volunteer, without waiting for the 
conclusion of these agreements, a number of forces to be used when needed 
by the security council. 

Until these agreements under article 43 are made, the security council 
is without armed forces which it can use against an aggressor, and it may 
be said, it is also without jurisdiction to deal with a case of aggression, for 
chapter xvii of the charter authorizes the big five to maintain peace and 
order “on behalf of the Organization,” until the agreements are made 
(article 106). At this point, Canada sought a change, and again for pur- 
poses of clarification more than for alteration in principle. The delegate of 
Canada pointed out that “joint action on behalf of the Organization” 
covered a wide range of action, and that it might continue for a very long 
time. He asked some pertinent questions: 

(a) Would the Security Council during this period be responsible for the pacific settle- 
ment of disputes under Chapter VIII, Section A? 

(b) Does paragraph I mean that all the special agreements would have to come into 
force before the Security Council took full responsibility ? 

(c) What would be the role of the Security Council during the period between the 
establishment of the Organization and the coming into force of the special agree- 
ments ? 

(d) Is it appropriate to mention the Moscow Declaration in the Charter? 

(e) Should this paragraph be included in a separate protocol rather 

permanent Charter ? 


than in the 


Answers were offered by the delegates of the United States and of the 
United Kingdom who then, backed by the Soviet Union and China, sought 
to have the text adopted. Their motion to this end was defeated, and an 
Australian motion to refer it to a subcommittee was adopted. The sub- 
committee was not able to agree upon a text, but its recommendation to 
vote upon the original text was rejected, after strong opposition led by 
Canada. The matter was finally referred to the steering committee, and it 
supplied a text which was adopted, with some slight changes by the co- 
ordination committee, and incorporated into the charter.** 

The result of the Canadian effort was to make several things clear. 
The security council, and not the big five, is to decide when it is able to 
assume its functions—though it remains true that anyone of the big five 
could, by use of its veto in the security council, make sure that the big 
five could continue to maintain peace in the world as they wished. Again, 





26UNCIO Doc. 704, I1I/3/36; 765, I11/3/39, and the Committee Report, Doc. 1095, 


3/50 


III 
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it was made clear that the security council was responsible, at least during 
the interim period, for the settlement of disputes. Article 106 practically 
turns chapter vii over to the big five, for if they are authorized on behalf 
of the organization to take joint measures for the maintenance of order in 
the world, they must be able to determine the aggressor, and there is little 
if anything left for the council to do. But for the Canadian attack, the 
security council might have been eliminated also from its functions under 
chapter vi. Finally, it was made clear that the security council need not 
wait until all the agreements under article 43 had been made, but was free 
to assume jurisdiction as soon as it decided that enough armed forces were 
available to it. 

The security system provided by the charter is a very weak one. The 
Canadian delegate (Mr. Mackenzie King) pointed out this weakness: “As 
a general question, he asked against what states the Council could take 
enforcement action under Chapter VIII. Because the Great Powers were 
protected by their individual veto, and because Chapter XII seemed to 
provide for a separate system of sanctions to enforce the peace settlement 
with Germany and Japan, he asked if it was correct to assume that the 
business of this Committee was the creation of an enforcement procedure 
which could be employed against only the smaller states.”*’ No great 
power can hope for protection against another of the permanent members 
of the security council, and the veto may also prevent protection being 
given to a smaller state. Article 51, which provides for individual and 
collective self-defence against armed attack, is today coming into promin- 
ence as a way out of the impasse created by the veto in the security council, 
though it was originally introduced for regional reasons. It is interesting 
to note that the report of the Canadian delegation concerning the confer- 
ence gives no indication of Canada’s views on chapter vim (Regional 
arrangements) and that the records of committee 11/4 contain no mention 
of Canadian participation in the discussion concerning regional systems 
and their relationship to the United Nations. 

Economic and Social: The Dumbarton Oaks proposals went much 
beyond the League of Nations, in the economic and social field, by 
proposing a second functional organ, the economic and social council. This, 
with the later addition of the trusteeship council, equipped the United 
Nations with three councils, each with limited and specialized jurisdiction, 
and all tied to the central organ, the general assembly. The provisions 
concerning the economic and social council contained in the Dumbarton 
( Jaks proposals were meagre, and there was much room for improvement. 
No authority beyond study and recommendation was given. Canada there- 


2TUNCIO Doc. 231, ITI/3/9 (1). 
2 
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fore proposed what was almost a complete revision of this section strength- 
ening and clarifying the text and developing the relationship to be 
established with the specialized agencies.** 

In the beginning of the discussions of chapter 1x of the proposals, the 
delegate of Canada emphasized the importance of economic and social co- 
operation. He observed that establishment of an economic and social 
council would separate such questions from consideration by a political 
body, on political grounds ; and he thought that the creation of specialized 
agencies to handle particular problems was a sound approach, though co- 
ordination of their activities should be provided through the economic and 
social council. He suggested a subcommittee to prepare a redraft of the 
text on the basis of the Canadian and other amendments, and this was 
agreed to without dissent. 

The introductory words, instead of calling upon the organization alone, 
in the Canadian amendment called upon members to “co-operate fully 
with each other and with the United Nations,” for certain purposes. This 
phrase disappeared in the redraft by the subcommittee, but later reappeared 
to become article 56. The subcommittee text followed the Canadian 
proposals*® in using stronger words: “the organization shall promote,” 
rather than the original form, “facilitate solutions” and “promote respect 
for.” Both the above changes frightened the delegation of the United States 
and other delegations, who asked reconsideration and proposed a text 
which, instead of requiring the organization to promote higher stand- 
ards of living, etc., would have it promote “solutions of international 
economic, social, health and other related problems. . . ”; promote “cul- 
tural and educational co-operation” ; and promote “universal respect for, and 
observance of human rights and fundamental freedoms.” Even so mild a 
word as “promote” was too much for those who were frightened by the 
possible invasion of domestic sovereignty.*® Strong opposition developed 
against the text offered by the United States delegation, which at the 
next meeting offered to accept the text of the subcommittee provided there 
should be included in the report of the rapporteur the following statement : 

28UNCIO Doc. 2, G/14 (t), at pp. 3-6. 

2°UNCIO, Doc. 346, II/3/13. 

80“On the one hand, there was a general desire to make the organization an effective 
agency for achieving international co-operative action in dealing with certain specified 
matters in the attainment of declared purposes. On the other hand, there were some 
delegations which were obviously concerned lest the words used would provide the basis 
for intervention by the Organization in affairs regarded by them as being essentially 
within the domestic jurisdiction of a state.” L. M. Goodrich and Edvard Hambro, 


Charter of the United Nations, Commentary and Documents (World Peace Foundation, 
Boston, 1946), at p. 190. 
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“The members of Committee 3 of Commission II are in full agreement 
that nothing contained in Chapter IX can be construed as giving authority 
to the Organization to intervene in the domestic affairs of member states.” 
This was unanimously agreed to by the Committee.** 

The other part of the Canadian amendment to this paragraph had been 
written as a new subparagraph by the drafting committee as follows: 
“All members pledge themselves to take separate and joint action and to 
co-operate with the Organization and with each other to achieve these 
purposes.” The Committee approved it in principle, but the United States 
reserved its position. Later, the subcommittee submitted a redraft which 
pledged members to “cooperate jointly and severally with the Organiza- 
tion.” The Australian delegate objected and argued that the pledge to take 
separate action was now omitted. The delegate of the United Kingdom 
said there was no doubt that the committee had approved a threefold 
pledge “for separate action, for joint action, and for co-operation with the 


Organization.” Agreement was finally reached upon the wording now con- 
tained in article 56.** 


With regard to the composition of the economic and social council, 
Canada again sought representation based upon importance of contribution, 
as she had done for the security council. She proposed that the general 
assembly, in choosing members of the economic and social council should 
give “due regard to the necessity of arranging for the adequate representa- 


tion of states of major economic importance.”** The argument in this 
situation, however, was quite different from that with regard to the 
security council. The great powers were not demanding permanent seats ; 
there was no veto; there was no authority which could be exercised 
against the will of a member. There was a general desire that no restrict- 
ions should be set as'to membership in this council, the more so that it 
was to deal with social, cultural, and other matters as well as with economic 
matters. It was admitted that the great economic powers ought to be on 
the council, but it was observed that the general assembly for that very 
reason would be fairly certain to elect them. In this connexion, it was 
agreed that members of the council should be eligible for re-election. Can- 
ada bowed to the demands of the small states for equality and for a better 
chance of being on the council, and withdrew her amendments.” 

31UNCIO Doc. 567, II/3/27, and Report of the Committee, Doc. 861, II/3/55(1). 
Quaere: Was the action taken with regard to the treatment of Indians in South Africa 
within the constitutional powers of the general assembly? 

82UNCIO Doc. 599, II/3/31; Doc. 684, II/3/38; Doc. 699, II/3/40; Doc. 747, 
11/3/46. 

38UNCIO Doc. 493, II/3/21; Doc. 861, II/3/55(1). 

34UNCIO Doc. 493, I1/3/21; Doc. 861, 11/3/55 (1). 
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Practically all the additional functions suggested by the Canadian 
amendment were included in the final draft. Among these were the right 
to receive reports from members and from specialized agencies ; to initiate 
studies and reports; to make recommendations both to members and to 
specialized agencies ; to communicate to the general assembly and to mem- 
bers its observation on general social and economic policy; to perform 
services at the request of members or of specialized agencies, or through 
inter-governmental agreement. It should be noted that the recommendations 
of the council were to be addresed to members generally rather than 
individually ; recommendation to a particular state might be regarded as 
intervening in the domestic affairs of that state. 

Finally, the Canadian proposals made definite contributions toward 
working out the relationships between the United Nations and the various 
specialized agencies. They limited the agencies which were required to be 
brought into relationship with the organization to those “having wide inter- 
national responsibilities.” This did not forbid the economic and social 
council to negotiate also with other agencies, but it made it possible to 
avoid having to deal with minor groups, perhaps including no more than 
two or three states. Again, the council was authorized to initiate negoti- 
ations among members for the creation of any new specialized agency which 
it might think necessary. The council, being informed both as to the need 
and as to what existing agencies were doing, would be in the best position 
to determine what new agencies were needed. Advantage has been taken of 
this provision to initiate the international refugee organization and the 
international trade organization. The problem of securing co-ordination 
between these various independent bodies was answered, about as effect- 
ively as could be done, by authorizing the economic and social council to 
consult with them and to make recommendations not to the agency itself, 
but to members and to the general assembly. Since the states belonging to 
an agency would usually be members of the United Nations, it would be 
expected that they would support in the agency what they supported in 
the United Nations. Similarly, the council is authorized to “obtain” reports 
—which could not be demanded from such independent bodies—from each 
specialized agency as to what that agency has done to put into effect the 
recommendations of the council and of the assembly. Lastly, the council 
may arrange to send its own representatives to participate in the deliber- 
ations of each agency. 

The range of activity, if not of authority, of the economic and social 
council is far greater than that of other organs of the United Nations, 
excepting of course, the general assembly to which it is responsible. While 
the concept appeared at Dumbarton Oaks, the system as it now appears 
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was shaped up at San Francisco, and must be credited to the contributions 
of the Canadian delegation more than to those of any other state. 

Secretariat: Consistently with its effort to improve the efficiency of the 
organization in every way, the Canadian delegation offered three additional 
paragraphs to the Dumbarton Oaks proposals with regard to the secretariat. 
One of these was very similar to one proposed by the sponsoring powers, 
and was adopted as article 100 of the charter. This makes the members 
of the secretariat independent of control by any authority outside the 
organization, including their own states, in so far as the work of the 
secretariat is concerned.*® Another amendment, stating standards for the 
selection of members of the staff, became article 101. The third amend- 
ment proposed that the immunities of the personnel be provided for through 
agreements with member states initiated by the general assembly. It 
appears in part in article 105. The chief dispute with regard to the secre- 
tariat arose over the proposal of the sponsoring powers that there should 
be four deputy secretaries general, chosen as the secretary general was; 
that is subject to veto. The Canadian delegation opposed this on admini- 
strative grounds. Obviously, the secretary general could not direct his staff 
if his four top officials were independent of him, and the result would be a 
directorate rather than the secretary general at the head of the secretariat. 
In spite of the strong support given by the Soviet delegates, which caused 
reference to the steering committee, this proposal was finally defeated.** 
The staff is to be appointed by the secretary general under regulations 
established by the general assembly. The United Nations consequently 
avoids the difficulty with which the League of Nations was continuously 
battling, of having its high administrative posts controlled by the great 
powers. 

Amendment: Following her usual course of refusing to kick against 
the pricks, Canada offered no proposal with regard to the procedure of 
amendment offered by the Dumbarton Oaks proposals, which was and is, 
from the viewpoint of history, a stupid provision. No constitutional barrier, 
or lack of provision for constitutional change, has ever been able to block 
human progress ; the only result of such an attempt to maintain a status quo 
is that change may have to be obtained by illegal or violent methods. On 
this point, however, the big five were obdurate, and Canada proposed no 
more than that a conference for general review of the charter should be 
called every ten years.*” A great many proposals had come from other states 


39The rapporteur said that the Canadian proposals were chosen for discussion because 
they were broader than the others UNCIO, Doc, 1071, 1/2/74(1), at p. 8. 

3%8UNCIO Doc. 574, 1/2/39; Doc. 789, 1/2/57; Doc. 1155, 1/2/74(2). 

37The Canadian amendment may be found in UNCIO Doc. 2, G/14(t), at p. 7; 
the sponsoring powers amendment in Doc. 2, G/29, at p. 7. The former was later com- 
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for eliminating the veto with regard to amendment; with these Canada 
was apparently in sympathy, but she did not press them herself. An amend- 
ment to the Dumbarton Oaks proposals was offered by the sponsoring 
powers themselves, probably as a result of the Canadian suggestion, look- 
ing toward a conference to consider general revision of the charter when- 
ever asked for by a three-fourths vote of the general assembly, including 
the members of the security council. The sponsoring powers conceded that 
the decision of the general assembly should be made by two-thirds rather 
than three-fourths vote, and that any seven members of the security 
council would be sufficient ; but they insisted that the veto must apply to 
the process of ratification. The Canadian delegates sought to postpone this 
decision, and urged that the conference for revision should itself decide, 
when it was assembled, whether the ratifications must include all the per- 
manent members of the security council. Thus Canada may claim some 
credit for the presence of article 109 in the charter, but it was impossible 
to modify in the least the requirement of unanimous agreement of the big 
five in the process of ratification. Since any member can put an item on the 
agenda of the general assembly in any case, article 109 adds very little to 
the charter ; what it provides for could be done about as well if article 109 
were not in the charter. 

Withdrawal: The result of this unfortunate decision was to turn the 
attention of delegates to the possibility of withdrawal from an organi- 
zation in which change was practically impossible. At the twenty-sixth 
meeting of committee I/2, the Canadian delegates inquired whether the 
sponsoring governments would postpone until the revisionary conference 
itself the decision whether the veto should be used in the ratification of 
amendments, and was told by the United States delegates that the text 
offered by them was essential ; he then observed that he would abstain from 
voting and that there would have to be a more explicit right of withdrawal 
provided.** 

At a meeting on May 21, a subcommittee was appointed to consider 
whether a statement regarding withdrawal should be included in the 
charter ; and its report, opposing inclusion, was adopted by the committee 
on May 23. When the amending procedure had been adopted, however, 
many delegates took the position of the Canadian delegate, as stated above ; 
and the matter of withdrawal was reopened for discussion. It was admitted 
that inclusion of such a clause would weaken the charter, but it was said 
bined with a Brazilian amendment to say that the conference should assemble not 
sooner than five nor later than ten years. See Doc. 991, 1/2/66; Doc. 1015, 1/2/68. This 


failed (twenty-three to seventeen) to receive the necessary two-thirds vote. 
388UNCIO Doc. 1053, 1/2/72. 
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that the practical impossibility of changing the charter left no alternative 
but to insist on a right of withdrawal. On motion of the Canadian delegate, 
a vote was taken as to whether such a clause should be included. It was 
argued that such a right existed, whether stated in the charter or not, and 
that the organization would be unable to coerce a state which might wish 
to withdraw. There were some who asserted that a committee statement 
would be of no legal value, and others who argued that inclusion in the 
text of the treaty was not the only way in which a legal right of withdrawal 
could be provided. It is probable that neither side of the argument could 
have achieved the necessary two-thirds majority. At any rate the Cana- 
dian motion to include statement of a right of withdrawal was defeated 
nineteen for and twenty-four against. The only reference to a right of 
withdrawal, then, is a statement to be found in the conference records,*® 
and international lawyers will doubtless debate for some time to come the 
value of these travaux preparatoires.” 

The Court: If the League of Nations was to be terminated, various quest- 
ions would arise as to the permanent court of international justice—among 
them, the question whether it should be continued or a new court provided. 
A committee of jurists was summoned and met at Washington on April 
9, 1945. At this conference, Canada was represented by Mr. J. E. Read, 
legal adviser to the department of external affairs (who was made the 
chairman of the drafting committee), and several advisers. Canada would 
have preferred to continue the old court ; and at the first meeting, Mr. Read 
maintained that the existing statute should be made the basis of the deliber- 
ations of the committee of jurists. He hoped for a consolidated, rather than 
an amended statute, but was puzzled as to the possibility of obtaining the 
agreement of all the signatories. The most important question was whether 
the court should now be given compulsory jurisdiction, and the committee 
of jurists at length referred this question to the San Francisco conference. 
In the course of the discussion, Mr. Chief Justice Farris suggested that a 
slight advance might be made, without endangering those who were opposed 
to compulsory jurisdiction, by including the recommendation of the Can- 
adian bar association that compulsory jurisdiction be accepted with such 
reservations as states might wish to make. They could later withdraw or 
waive these reservations, and thus gradually advance toward full acceptance 

2%See UNCIO Doc. 1086, 1/2/77, which contains the statement on withdrawal 
approved by the committee. It was apparently approved by the first commission (Doc. 
1186, 1/12, at pp. 3-4) and by the plenary conference (Doc. 1210, P/20, at pp. 5-9). 

*9See, on this point, the testimony of G. H. Hackworth, legal adviser of the depart- 
ment of state of the United States, and of Leo Pasvolsky. Hearing before the Com- 


mittee on Forcign Relations, United States Senate, Seventy-ninth Congress, First Ses- 
sion, on the Charter of the United Nations (Washington, 1945), at pp. 347-8, 324-7. 
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of the obligation.*' Canada also urged continuance of the existing method 
of nominating judges.* 

The report of the committee of jurists was transmitted to the con- 
ference at San Francisco by the sponsoring governments and was ac- 
cepted by committee 1v/1 as the basis of its discussions. Here the Canadian 
delegate continued to support the old method of electing judges (i.e., by 
both council and assembly), but only on condition that the security coun- 
cil’s rule requiring the concurrence of the five permanent members would 
not be applicable to the election of judges. The matter was referred to a 
subcommittee which approved this suggestion in principle; it was then 
referred to another subcommittee of which Canada was a member, for 
precise statement. The report of this subcommittee** is now found in 
articles 8-12 of the statute of the court, and a great contribution to the 
independence of the court was thus made by Canada. 

With regard to compulsory jurisdiction, the delegate of Canada ex- 
plained that his country would favour such jurisdiction, subject to reser- 
vations to be specified in the statute. However, he feared that insistence 
upon this obligation (which was favoured by a strong majority of the 
states at the conference) might impair general agreement, since some im- 
portant states were not prepared to go so far. Now that a clause had been 
added (now article 36, paragraph 5) which would continue in effect the 
previous acceptances of the optional clause still in force, there would be 
a large compulsory jurisdiction in any case. Canada had, in 1929, ac- 
cepted the court’s jurisdiction under the optional clause, though with 
several reservations, including the obnoxious one excepting “domestic 
questions.”** The United States, it may be noted, has now made a declara- 





*1Jurist 34, G/25. (The documents of the committee of jurists exist so far only in 
mimeographed form). 

42Mr. Read said: “Canada has taken pride in nominating several distinguished 
jurists who were elected to the Court, even though no Canadian has yet been on the 
Court.” Jurist 15, G/10; see also his remarks in the subcommittee on articles 3-13, 
Jurist 32, G/24. The vote resulted in a tie, which meant automatically that the old 
method would be continued. It may also be noted at this point that Mr. Read was elected 
a judge of the international court of justice for a three-year term. 

48See UNCIO Doc. 451, IV/1/33; Doc. 548, IV/1/42; Doc. 495, IV/1/B/1; Doc. 
558, IV/1/C/1; Doc. 581, IV/1/44. Article 10, paragraph 2 of the statute now provides 
that the vote in the security council shall be taken “without any distinction between 
permanent and non-permanent members of the Security Council.” 

44In 1939, Canada issued a declaration making further exception from the juris- 
diction of the court of disputes arising out of the war. Various other states recorded 
their objection to the legal effect of such a declaration. M. O. Hudson, The Permanent 
Court of International Justice (New York, 1943), at pp. 476, 685. Quaere: If a state 
may by subsequent declaration except whatever it wishes from the jurisdiction of the 
court, why should it not be able to except a particular case in which it is called befor: 
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tion under the optional clause, reserving among other things “domestic 
questions” in a form even more obnoxious. If Canada and the United 
States should withdraw these reservations it would, by example and 
leadership mean a large advance toward a better international law and 
order; it is'a task to which the bar associations of those two countries 
might well address themselves. 

The Canadian delegation was interested also in extension of the use 
of advisory opinions. This was a question which fell between two com- 
mittees at San Francisco. Committee 1v/1, dealing with the court, adopted 
a text by which the court might give an advisory opinion at the request 
of whoever might be authorized by the charter to make such a request. 
At the suggestion of the Canadian representative, the word “whoever” 
was changed to “whatever body.”** Meanwhile, committee 11/2, dealing 
with the assembly, had recommended that the general assembly should 
have the right to authorize organs of the United Nations or specialized 
agencies to request an advisory opinion; and this, which had been sought 
by Canada, was finally embodied in article 96 of the charter.*® 

The court is a new court; at any rate, it has a new name, thereby bear- 
ing further witness of the vanities and weaknesses of. great states. Few 
changes were made in the statute, and these mostly to conform the court 
to the new United Nations system; it would have been simpler to con- 
tinue the old court with such changes as these. The delegate of Canada: 
expressed regret that the Permanent Court of International Justice is not to be 
continued since it has been so successful. Note was made of the fact that under the 
Subcommittee proposal there will be for a certain period two courts simultaneously in 
existence, and that no reference had been made to the status of the library. He added 
that although the proposal made by the Subcommittee was allegedly based on practical 
reasons, the proposed solution of creating a new Court appeared to offer greater diffi- 
culties than those which would be raised by continuation of the old Court. He never- 
theless stated he would not take a definite stand at this stage of the discussions.*? 


III 


Space does not permit a full story of Canadian participation in the 
United Nations after its establishment, but some illustrations of her 
policies and attitudes may be included. While disappointed with the sys- 


the court? As to the reservations made by the United States to its acceptance of the 
optional clause, see L. Preuss, “The International Court of Justice, the Senate, and 
Matters of Domestic Jurisdiction” and F. Wilcox, “The United States Accepts. Com- 
pulsory Jurisdiction,” in 40 American Journal of International Law (1946), at pp. 
720, 699. 

*sUNCIO Doc. 828, IV/1/67. 

46UNCIO Doc. 864, IV/1/71. 

47UNCIO Doc. 514, IV/1/39. 
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tem which had to be accepted, her attitude was to make the best of what 
was there, and to work actively for improvement and efficiency within the 
limits set. This attitude led at first into studies of procedural improve- 
ment, which are still being vigorously pressed; more recently, the 
Canadian government has begun to show some impatience with substantive 
obstructions, and to seek ways to get around such obstructions. 

Canadian representatives took an active part in the work of the executive 
committee of the preparatory commission and in that of the preparatory 
commission itself, whose task was to set up the new organization. Here, 
and at the first part of the first assembly, she supported a small general 
committee, rather than one to which all members should belong; helped 
draw up rules of procedure for the economic and social council, and in- 
sisted vainly that adequate rules should be provided for the security 
council ; favoured a nominations committee on the grounds (advanced in 
other connexions as well) that competent chairmen are needed for com- 
mittees and that they should not be selected by rotation, geographic loca- 
tion, or political ambition ;** and in other ways sought to have United 
Nations procedures operate for the purpose of efficiency rather than for 
the purpose of satisfying nations’ pride and ambition. At the same time, 
she was not willing to limit the first meeting of the general assembly to 
procedural matters, and supported the United Kingdom proposal to 
undertake an effort on behalf of refugees.*® 

The most characteristic illustration of the Canadian effort is the in- 
dustry with which her delegates have applied themselves to elaboration 
of rules of procedures for the various organs. Following up earlier efforts, 
Canada proposed as an item for the second part of the first session of the 
general assembly “Measures to Economize the Time of the General 
Assembly.” A resolution was adopted calling for such a study, and a 
committee of fifteen members was instructed to report at the second 
session. The chairman of this committee was Mr. Escott Reid, a Canadian. 
His report, submitted to the second assembly, proposed substantial 
changes in the rules of procedure for the general assembly, deleting or 

*8Mr. Paul Martin, before the economic and social council on January 29, 1946, 
expressed some doubts as to the report of the preparatory commission on the person- 
nel of commissions and committees and added: “It would seem to us that most of these 
commissions should function as expert bodies and not bodies of government representatives. 
We feel that while it is obviously important that the geographical distribution of the 
members of the commissions should be so selected as to obtain a fully representative com- 
position, it should not be States but individuals who are selected for membership. . . .” 
Second Report, p. 63; Economic and Social Council, Official Records, First Year, First 
Session, at pp. 27-8. 

**See the Second Report, pp. 11-18. 
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revising 59 of the 117 existing rules, and adding others to make a total of 
150. At the same time, he submitted an objective analysis of the proposed 
changes.*° 

Rules of procedure are not sensational or newsworthy, and states fre- 
quently disregard them as contributing little to their renown. They are, 
however, of fundamental importance, as the impotence of the security 
council demonstrates. It is also pointed out that the saving of a week’s 
time to the general assembly means a saving of perhaps $150,000 to the 
United Nations and of almost an equal amount to the national delegations. 
If less time is required, busy statesmen can better afford to attend sessions 
of the general assembly. The willingness of the Canadian delegates to 
initiate and work diligently at these small but essential requirements for 
efficient operation doubtless contributed to the respect shown by other 
members when they supported Canada as a non-permanent member of the 
security council at the first election,*' and elected her to this position at 
the recent second session. It should be noted here that Canada was also 
elected to the economic and social council at the first election for members 
of that organ. 

The interest earlier displayed in the specialized agencies has been 
continued. This interest, it may be conjectured, is due in part to the better 
opportunity for responsible contribution which these functional bodies 
offer to smaller states, partly to the feeling that action in these bodies is 
less upon a political basis, and partly to the feeling that things can be 
done in the specialized agencies which can not be done in the United Na- 
tions itself because of its procedural weaknesses. Mr. Paul Martin, in 
his address to the economic and social council, observed that there are 
two opposite dangers to be avoided: “the danger of chaotic proliferation 
of agencies, each going its own way, and the danger of an attempt at ex- 
cessive centralization.”** While the United Nations should not attempt 
to absorb the specialized agencies, he thought that the economic and social 
council should be the central body in the constellation of intergovern- 
mental institutions concerned with economic and social problems, and 
that the task of co-ordination was extremely important. This interest led 

*°The Canadian proposal and the Assembly resolution are printed as appendix XXX 
to the Third Report. The committee report is UN Doc. A/388; the analysis by Mr. Reid 
is UN Doc. A/393. 

*1Tt was also characteristic that, when a tie vote developed between Canada and 
Australia in this election, Canada withdrew to avoid embarrassment to the delegates in 
choosing between the two Dominions. Official Records of the First Part of the First 


Session of the General Assembly, Plenary Meetings, pp. 82-4. 
°2Third Report, at p. 64. 
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to the inclusion of Canada upon a committee to negotiate agreements with 
the specialized agencies. 

Canadian delegates also served upon various committees with regard 
to the secretariat, budget, etc. In the struggle as to whether the secretariat 
should be one unified system or separate staffs for each organ, Canada 
offered a compromise which satisfied the Soviet demand for a separate 
staff for the security council. A department of security council affairs was 
created within the secretariat, in which the units deal with enforcement 
measures work only for the security council. In general, however, the 
staff of the secretariat serves whatever organ needs its help.** 

Another important contribution was the submission of a draft con- 
vention on privileges and immunities of the United Nations, to implement 
articles 104 and 105 of the charter. It is conceived not in terms of the 
ancient diplomatic immunities, but to include such modern needs as facili- 
ties for communication, financial controls, taxation, and such matters. It 
contains also the utilitarian requirement that a member state must “be in 
a position under its own law to give effect to the terms of the convention” 
before it proceeds to ratification (section 34).™ 

Constitutional Law: The United Nations as created was more of a 
political than a legal order; its organs are not required in taking decisions 
to pay much respect to international law or courts. The charter itself, 
however, is a legal order, a constitution; and many states would not have 
accepted it but for this or that restriction embodied in the fundamental 
law governing the United Nations. Some of these restrictions are de- 
structive and obnoxious, and greatly weaken the organization; there is 
growing opposition to them. Members are therefore being faced with diffi- 
cult questions as to how liberally or how strictly they should interpret the 
provisions of the charter. They must ask, on the one hand, whether they 
should adhere to restrictive provisions which impede progress or ob- 
jectives at a given moment or which make the United Nations impotent 
to act; and on the other hand, whether too liberal an interpretation or dis- 
regard for such provisions might weaken the foundations upon which the 
system is built and perhaps lead to its disintegration through withdrawal 
or opposition by states who no longer feel protected by the charter pro- 
visions under which they were willing to accept membership. A certain 
amount of interpretation is of course necessary for any law; how far 


53Ibid., at p. 29. See Resolutions Adopted by the General Assembly, UN Doc. A/64, 
at p. 14, and Annex I thereto. 

%4#The convention was reported out by the sixth committee with little change and 
adopted by the general assembly, for accession by members, on February 13, 1946 
Official Records of the First Part of the First Session of the General Assembly, Plenary 
Meetings, Annex 22, at pp. 644-50. 
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should it go? It is a difficult question, underlined by the increasingly 
stubborn resistance of the Soviet Union to interpretations which depart 
from what it regards as the original meaning, or again by the refusal of 
South Africa to accept an assembly resolution which it regarded as un- 
constitutional under the charter. 

In this dilemma, the Canadian attitude appears to lean toward a gen- 
erous interpretation of charter clauses without, however, being swept 
away by waves of hysterical emotion such as appear to have led to the 
votes of some states. Canada had no part in the decision of the security 
council (Iranian case) which led the secretariat to send it a memorandum 
pointing out (correctly but vainly) that the charter was being disregarded. 
In the Spanish case, the Canadian attitude seems to have been dictated by 
practical objections, rather than by the arguments that the measures taken 
were unconstitutional.** Canadian representatives voted for the general 
assembly recommendation that members withdraw their chiefs of mission 
from Spain, differentiating this from a previous resolution calling for 
complete severance of diplomatic relations. This vote—though perhaps a 
technical differentiation could be made—was almost one in favour of en- 
forcement action under article 41, yet Canada rejected a Belgian proposal 
which might have led to military measures on the ground that (article 39) 
the security council must decide that a threat to the peace exists before 
enforcement action can be undertaken. This constitutional interpretation 
is certainly correct, but some uncertainty seems to have existed as to its 
application. Canada very properly opposed the resolution which denied 
to Franco Spain membership in the specialized agencies but, when it was 
adopted, acted in accord with it through her representatives in the special- 
ized agencies. 

With regard to the complaint of India against South Africa, the 
Canadian position was that, since there was uncertainty as to whether the 
domestic questions clause should apply, the matter should be referred to 
the court for decision.** This was unquestionably the correct procedure 
but the delegates, overcome by the oratory of Madame Pandit, disregarded 
the charter and the court in their rush to condemn South Africa. The 
domestic questions clause is, in the mind of this writer, one of the worst 
in the charter; but if it is to be disregarded in such fashion, some other 
protection must be provided for members against the unlicensed and 
hysterical action of a majority of the general assembly, Canada opposed 
the incorporation into South Africa of the mandated territory of South- 


53See the statement of December 3, 1946, quoted in the Third Report, at p. 209. 
‘8Jbid., at pp. 59-63. 
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west Africa, but opposed the first resolution offered on the ground that as 
stated it was inconsistent with the charter.°’ 

Looking at constitutional development from another viewpoint, Canada 
has sought in various ways to bulwark the charter. Internal legislation 
has approved the convention on diplomatic privileges and immunities, and 
has given to the government of Canada authority to impose economic 
sanctions when called upon by the security council. A joint committee has 
been created to study the implementation in Canada of the charter pro- 
visions with regard to human rights.°* Canadian representatives in the 
general assembly have protested against what they described as the 
Soviet addition of another qualification for membership to those stated 
in the charter. Without supporting amendment of the charter, they have 
urged the permanent members of the security council to recognize a duty 
of using their voting power in the interest of the community, and proposed 
constructive rules to be followed by the council in the pacific settlement 
of disputes brought before it.** Finally, mention should be made of the 
contributions made in the discussions with regard to regulation of arma- 
ments and control of atomic energy. These are too long to be outlined 
here; they are compactly and usefully summarized in the third of the 
volumes mentioned above. 

On the whole, the record of Canadian support for the constitutional 
law of the United Nations is good, in spite of some impatience with ped- 


antic legalism and occasional uncertainty as to interpretation. She has 
opposed amendment of the charter, on the ground that a year’s trial is 
not enough; and she has worked within the limits set by the charter to 
improve its operation. She has never, as have some states, completely dis- 
regarded a restriction set by the charter and her interpretations have not 





5T]bid., at pp. 112-13. 

58Two articles in a Canadian journal indicate that constitutional difficulties may 
lie ahead of this committee: H. F. Angus, “The Canadian Constitution and the United 
Nations Charter,” in 12 Canadian Journal of Economics and Political Science (1946), 
p. 127; H. McD. Clokie, “The Preservation of Civil Liberties,” 13 ibid. (1947), p. 208. 
Nevertheless, an interesting opinion was written, per Mackay J., declaring void a 
restrictive covenant forbidding land to be sold to “Jews or persons of objectionable 
nationality.” The learned judge, claiming the right to look to public law in the determi- 
nation of principles of public policy, said: “First and of profound significance is the 
recent San Francisco Charter, to which Canada was a signatory, and which the 
Dominion Parliament has now ratified” (at p. 781). He referred to the preamble and 
to articles 1 and 55 of the charter. Re Drummond Wren, [1945] O.R. 778. One who is 
not versed in the Canadian law may not pass upon the Canadian law involved, but he 
may applaud the opinion as a step in the direction of achieving the purposes of the charter. 

5°The memorandum on pacific settlement by the security council is quoted in the 
Third Report, at pp. 204-6; see also pp. 42-5. 

6°lbid., pp. 29-40. 
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stretched meanings beyond logic. Her attitude was well stated by her 
delegate in the opening debate of the general assembly, October 29, 1946: 

I venture to suggest that the Charter, to be successful, must be interpreted in such 
a way as to encourage its growth and adaptation to changing circumstances. The peoples 
of the United Nations have a right to expect that, wherever the meaning of a provision 
of the Charter is doubtful, this Assembly will interpret it in the way best calculated to 
strengthen the authority and prestige of the United Nations. We would like to see 
provisions which add to the authority of the United Nations or of its organs and 
officers broadly interpreted and those which detract from the authority of the United 
Nations given a restrictive interpretation. 

[At the same time] There cannot be lasting peace in the absence of a system of 
international order based upon justice and regulated by law. We must strive to fortify 
the juridicial functions of the United Nations.®! 


IV 

The development of Canadian interest in an international organization 
for peace and security has been rapid. Experience with the League of 
Nations perhaps gave Canadians something of a headstart over the Ameri- 
can people. It is quite a step from the attitude toward sanctions of 1938 
(earlier quoted) to the words of Mr. St. Laurent on January 18, 1946: 

Within democratic and well-ordered States, to ensure that the individual shal) have 
free scope to exercise all his activities, except, of course, those which might interfere with 
the similar liberty of his fellow-citizens, or injure the welfare of the community, it has 
been necessary to replace personal redress and privately armed retainers by laws and 
courts of justice and by officers of the peace. So it should be in the sphere of inter- 
national affairs. If this be the way to world government, then the Canadian delegation 
wholeheartedly supports world government.®? 

The role of the smaller state in international affairs is always a diffi- 
cult one to play, but the record of Canada in the United Nations shows 
how useful and influential such a role may be. By restraining itself within 
the range of practicality, by objective study, reasoned presentation and 
sincere effort to advance and improve the purposes and procedures of 
the United Nations, by refraining from pushing personal and political 
ambitions and from using strong language—and these are qualifications 
for which many of the small states unfortunately substitute extreme or 
violent words and action—on the record of such qualifications a small 
state may acquire an influence in the United Nations deliberations quite 
out of proportion to its political or military importance. Canada has ac- 
quired such a reputation, and it is to be hoped that she will continue in 
the same common-sense method, for there are too few members who can 
or will contribute in this fashion. 

81 Jbid., at p. 166. 


820 fficial Records of the First Part of the First Session of the General Assembly, 
Plenary Meetings, at p. 204. 
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As this is written, the second session of the general assembly is about 
half finished. In his opening address to this assembly, on September 18, 
1947, Mr. St. Laurent said: 


Nations, in their search for peace and co-operation, will not, and cannot, accept 
indefinitely an unaltered Council. . . . If forced, they may seek greater safety in an asso- 
ciation of democratic and peace-loving states willing to accept more specific interna- 
tional obligations in return for a greater measure of national security. Such associations, 
it has already been pointed out, if consistent with the principles and purposes of the 
Charter, can be formed within the United Nations. . . . Let us not forget that the pro- 
visions of the Charter are a floor under, rather than a ceiling over, the responsibilities 
of Member States. If some prefer to go even below that floor, others need not be pre- 
vented from moving upwards. 

Two, or more, apartments in the structure of peace are undoubtedly less desirable 
than one family of nations dwelling together in amity, undivided by curtains or even 
more substantial pieces of political furniture. They are, however, to be preferred to the 
alternative of wholly separate structures.*? 


New York University. 
CrypE EAGLETON 





68UN Doc. A/P.V. 83, at pp. 127-130. 





THE EFFECT OF STATUTES UPON THE RIGHTS AND 
LIABILITIES OF THE CROWN 


I 


O long as the functions of the crown were limited to the maintenance 
of order in the realm the occasions when crown and subject became 
involved in disputes of a nature suitable for settlement by judicial method 
were comparatively few. This century has witnessed a radical change in 
the conception of the functions of government. The emphasis now is on 
the positive tasks of the government; for instance, the promotion of the 
welfare of the people is accepted as one of the obvious duties of a twentieth- 
century governmental administration. This assumption of a positive role 
has necessarily led to a vast increase in fact-situations involving disputes 
between the crown and the private individual. Moreover, throughout the 
empire legislation has effected a progressive relaxation of those immuni- 
ties of the crown which had previously hindered the adjudication of such 
disputes in the courts. The most recent development has been the forma- 
tion of statutory corporations, invested with monopoly powers and often 
performing functions hitherto the province of private enterprise. The fact 
that some? of these also enjoy the immunities of the crown further in- 
creases the potential number of crown versus subject disputes to be tried 
in the courts. 

The implications of the common-law rules dealing with civil proceed- 
ings between the crown and subject had not been worked out fully in the 
courts, primarily because suits of this type were necessarily infrequent. 
The rules, on account of their excessive leaning to the crown and their 
vagueness, are on the whole being found anachronistic in the new situa- 
tion. Moreover, the crown and its legal advisers have not been slow to 





'E.g., Australia: Judiciary Act, 1903, pt. rx; New Zealand: Crown Suits Amend- 
ment Act, 1910; South Africa: Crown Liabilities Act, 1910; Canada: Exchequer Court 
Act, 1927 (R.S.C. c. 140, s. 1). For a comprehensive survey of Dominion legislation in 
this field, see W. P. M. Kennedy, “Suits by and against the Crown,” in 6 Canadian Bar 
Review (1928), at pp. 329 ff. 

2E.g., the post office in Great Britain. In general, it seems that if the corporation 
is a mere substitute for private enterprise and not subject to direct control by a minister 
it is not an “agent of the crown,” but that social-service corporations such as the 
Unemployment Assistance Boards set up under the Unemployment Act, 1934 (Great 
jritain) are agents of the crown. See W. Harrison Moore, “Liability for Acts of Public 
Servants,” in 23 Law Quarterly Review (1907), at pp. 12 ff.; W. Sellar, “Government 
Corporations,” in 24 Canadian Bar Review (1946), at pp. 489 ff.; “Litigation with 
Nationalised Industry,” in 106 Law Journal (June 14, 1946); W. Freedman, “The New 
Public Corporations and the Law,” in 10 Modern Law Review (1947), at pp. 233 ff.; 
“Crown Companies and Civil Liability,” in 22 Canadian Bar Review (1944), at pp. 927 ff. 
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claim the full benefit of the crown’s immunities, and on several occasions 
have earned the criticism of the courts for their over-zealous assertion of 
alleged privileges.* The re-examination to which the common-law rules 
of late have been subjected has revealed a welter of doubts and uncertain- 
ties. Does the doctrine of respondeat superior apply to the relations be- 
tween the crown and its servants ?*; to what extent do the rules concerning 
government contracts differ from those applicable to other contracts”; 
how far is mandamus available against ministers of the crown*; can the 
acts of departments of the crown be controlled by injunction ?*; when is 
a declaratory judgement available against the crown and in particular is 
it available when it relates to a matter that would ordinarily be settled 
by petition of right ?* To these and countless other unsettled questions has 
the attention of both courts and writers recently been directed. 


There is one further topic which seems to merit a careful examination, 
namely the extent to which the crown is bound by, and entitled to the 
benefit of statutes. It is the purpose of this study to discover the origins 
of the common-law rules, to trace their development throughout the em- 
pire, to study the changes wrought in the rules by recent legislation and 
in the light of these investigations to determine how far the rules are 
suited to present conditions. 


3E.g., Dyson v. Attorney-General, [1911] 1 K.B. 410, at p. 423 (per Farwell J.) 
“the growing tendency of Government departments and Government officials to claim the 
right to act without regard to legal principles and without appeal to any Court”; Post- 
master-General vy. Liverpool Corporation, [1923] A.C., at p. 602 (per Lord Carson): “a 
hardihood in support of what was wrong seldom surpassed in a court of justice.” For 
collections of such judicial criticisms, see J. H. Morgan, “Remedies against the Crown,” 
an introductory chapter to G. E. Robinson, Public Authorities and Legal Liability 
(London, 1925), at p. Ixxxi, and C. K. Allen, Law and Orders (London, 1945), at pp. 
268-73. 

*See Moore, “Liability for Acts of Public Servants,” in 23 Law Qwuarterly 
Review (1907), at p. 26; Fisher v. Oldigm Corporation, [1930] 2 K.B. 364; Emever v. 
R., (1906) 3 C.L.R. 969 (Australia) ; British South Africa Co. v. Crickmore, {1921} A.D. 
107 (South Africa); Egan v. State, (1938) 255 App. Div. 825 (U.S.A.). 

SChurchward v. Reg., (1865) 6 B. & S. 607; Rederiaktiebolaget Amphitrite v. R., 
[1921] 3 K.B. 500;Lucas v. Lucas and High Commissioner for India, [1943] p. 68. And 
see D. W. Logan, “A Civil Servant and his Pay,” in 61 Lew Quarterly Review (1945), 
at pp. 240 ff. 

®See W. W. Lucas, The Primordial Functions of Government and the Legal Status of 
Sovereignty (London, 1938), ch. v. 

‘Hutton v. Secretary of State for War, (1926) 43 T.L.R. 106; Australian Toteli- 
sators Ltd. vy. Federal Commissioners, (1920) 7 C.L.R. 513. 

SDyson v. Attorney-General, [1911] 1 K.B. 410, [1912] 1 Ch. 158; Allen, Law and 
Orders, at p. 63; McDougall vy. Attorney-General, [1925] N.AL.R. 104. 
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II 


EarRLy PRINCIPLES OF STATUTORY INTERPRETATION 


As will be shown later, many of the cases now being relied on in the 
courts were decided before the end of the sixteenth century. This makes 
it essential to appreciate the background against which these interpretations 
of statutes were made by the courts. 

Professor Plucknett has pointed out® that in the fourteenth century 
“judges and pleaders were still, in a very real sense, royal servants, and 
their closeness to the monarch had important results.’”” The greatest ex- 
ample of this is the deferential attitude of the judges to the royal preroga- 
tive. 

Alongside this factor must be ranged the then prevailing notions as to 
the scope of a statute. A statute in the fifteenth and sixteenth centuries 
was not conceived as necessarily binding on all persons,’® as an examina- 
tion of the effect of statutes on tenants on the ancient demesne of the 
crown will illustrate. If a statute were couched in general terms the courts 
frequently held that nothing in it was to take away rights of these tenants."' 
The theory was that acts of parliament bind those to whom they extend; 
statutes will not affect the rights of others.'* In Elme’s Case,* im 1571, 
the court was of the opinion “the law to be that this statute extends to 
ancient demesne, nothwithstanding the fact that it is a general statute,” 
because, if such an interpretation were made, “the donor would have that 
which was intended, the issue likewise, there would be no injury or tort 
to anyone and the land would in no way be altered or changed.’ Here 
can be seen the endeavour of the courts to interpret statutes in the light 
of the intention of the framers and at the same time, where possible, to 
avoid construing a statute so as to interfere with vested rights. Thus, in 
the later sixteenth century can be discerned in the courts’ interpretation 
of statutes an increased emphasis on the intention of the legislature ;** the 
view was, not that general statutes did not bind ancient demesne, but that 


°T. F. T. Plucknett, Statutes and Their Interpretation in the Fourteenth Century 
(Cambridge, 1922), at p. 167. 

10S. E. Thorne, introduction to A Discourse upon the Exposicion and Understandinge 
of Statutes (California, 1942), at p. 15. 

11Y.B. H.14 H.4.f.20; F. Pollock and F. W. Maitland, History of English Lew (2 ed., 
Cambridge, 1923), vol. I, at p. 385; Thorne, Discourse upon Exposicion and Under- 
standinge of Statutes, at p. 164. 

12Y B. M.21.E.4.£.45 “Catesby: .. par chescun act de parlement chescun a que 
act extend serra lie, pur ceo que chescun home est priue & partie al parlement, car les 
Commens ont vn ij pur chescun commune pur lier ou deslier tout le commune. . .” 

18(1571) 3 Dyer 373 b. 

14 Heydon’s Case, (1584) 3 Co. Rep. 7a. 
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they would only be presumed to do so if that appeared to have been the 
aim of the statute. 

In this same period can be traced the establishing of the distinctions 
between the fundamental rights of the crown and the rights of the sub- 
ject, the working out of the prerogative.'® The courts determined that the 
king had certain rights in the sphere of justice and administration which 
constituted his prerogative and were to be free from interference. On the 
other hand, that the subject also had rights equally fundamental, the rights 
to property and to protection, was recognized by the courts. This has been 
summed up as follows: “To Kings belong authority over all men, to sub- 
jects ownership.’’*® 

This “antithesis between the supreme authority of the king and the 
sanctity of private right’’’* is exemplified by the attitude of the courts to 
the dispensing power of the king. He might dispense with a statute re- 
stricting his choice of officials because it was a right of his office, part of 
his prerogative and not affecting the proprietary rights of his subjects.** 
This may be contrasted with the ruling of Illingworth C.B. Exchequer :’® 
“a law which belongs to a common person, whether this be common law 
or special law, such as the Statute of Additions, of which every man shall 
have advantage, so that it affects every subject of the king, this the king 
cannot of common right defeat.” Nor can he dispense statutes forbidding 
an act malum in se.*° 

In view of the recognition of the king’s prerogative rights and the close 
link between the king and his judges, it was to be expected that the courts, 
in furtherance of the rule that statutes bound those to whom they ex- 
tended, would declare that he was not bound by statutes which would 
take away any of his prerogative rights. The early common-law rules as to 
when statutes bind the crown, their development in the Stuart period, and 
their treatment by the English courts in the nineteenth century will be 
successively considered. 

III 
Earty Common-Law RULES 

The earliest judicial utterance on the matter that we have been able 
to trace was made in 1457 by Ashton J., who stated: “quant un remedy 

15See S. B. Chrimes, English Constitutional Ideas in the Fifteenth Century (Cam- 
bridge, 1936), p. 43. 

16C, H. McIlwaine, The Growth of Political Thought in the West (New York, 1932), 
p. 373. 
1TIbid., p. 370. 

18y B. 2 H. 7, ff. 6-7. 

YB. 5 E.4, ff. 33-4. 


20yY B. 11 H.7, ff. 11-12. And see Sir R. Brooke, Abridgement, tit. Parlement and 
Statutes, no. 30. 
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soit fait pur un statute ce ne serra entendu en contre le roy s’il ne soit pas 
expressement reherse.”** In 1487, Mordaunt, a serjeant, argued: “quant 
un statut est fait que restreyne le libertie de touts gentz, encore le roy ne 
serra lie per cel statute s’il ne soit nosme in le statute.’ Fineux C. J. and 
Brian C. J. are reported as agreeing in 1498 that the king was not bound 
by “ceux general parols.”** Fitzherbert** and Brooke® framed similar 
rules, apparently based on the authorities cited above. These statements 
are couched in such wide terms that the inference might be drawn that the 
rule was that statutes bind the king only when he is expressly named, and 
that no distinction was made between his prerogative and other rights. 
Yet, in the light of what has been noted earlier herein, it would not have 
been anticipated that such would be the rule. 


A consideration of the leading case, Willion v. Berkley,®® decided in 
1561, proves that no such rule as that the king is never bound by statutes 
in which he is not named, was ever recognized. The issue before the court 
was whether the provisions of the Statute of Westminster, De Donis Con- 
ditionalibus** bound the king so as to prevent him from alienating, to the 
detriment of him entitled in reversion, or his issue, property given to him 
in tail. The court considered the grievance which the statute sought to 
rectify, namely, alienations by the donee after issue contrary to the will 
of the donor, and the remedy devised. Counsel argued: “Which will of the 
donor to have the land back again after the issues were dead, was as great 
when the king was donee as when a common person was donee. So that 
there is no exception of the king either in the words or in the intent of the 
act, but he is included in the purview of the act, as others are al- 
though he is not named by express words.’’** The opposing counsel, al- 
though of course denying that the statute bound the king, rested his case 
on the ground that “he was not intended to be restrained by it.’’**® The 





21Y.B. 35 H.6, f. 62. 

22Y.B. 2 H.7, f. 20. 

23Keilwey 35. 

24Sir A. Fitzherbert, Nouvelle Natura Brevium, flyleaf: “Il est commen diuersitye 
quant statut est fait que restreyne le libertie de toutz gentz yncore le roy nest lye sil ne 
soit nosme per speciall nosme en le statut.” 

*57bid., tit. Parlement et Statutes, no. 6: “Statute ne lien le Roy, sil ne soit per 
expresse parole.” And see Thorne, Discourse upon Exposicion and Understandinge of 
Statutes, at p. 110. 

26(1561) Plowden 223. 

2713 Ed. I, stat. I. 

28Willion v. Berkley, ubi sup., at p. 236. 

“*Tbid., at p. 236. 
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court held that the king was bound by the statute. Brown J., after dis- 
cussing the object of the statute, added that the king “perceived the mis- 
chief, and saw that it was necessary and profitable to provide a remedy, 
and therefore he ordained a remedy; and when he ordained a remedy for 
the mischief, it is not to be presumed that he intended to be at liberty to 
do the mischief.’”’*° Similarly, it was held that the king, though not named, 
was bound by the Statute of Merton* made against usury in doubling the 
rent, in the case of an infant heir who had made default in payment,** and 
by the Statute of Merton** which ordained that suit to the lord might be 
done by attorney. Brooke pointed out** that the king was forbidden to 
make a grant of protection to a prison warden who, in contravention of 
a statute of Henry rv, allowed a prisoner debtor to escape, for to hold the 
king not bound by it would be to deprive the creditor of his right of action 
against the warden. Thus, despite the subervience of the judges to the 
king at this time, they were far from saying that only statutes naming 
him would bind him. ; 

By 1561 it had been established that the crown was bound by a statute 
which was intended to bind it, and it is clear that where the statute 
affected the subject’s rights rather than the crown’s, the courts would 
readily read into the statute an intention to bind the crown. On the con- 
trary, there was a strong presumption that a general statute would not 
affect the king’s prerogative rights unless he were named in it. 

It has been said in at least one modern case** that the true reason for 
this presumption is that “prima facie a law made by the crown with the 
assent of Lords and Commons is made for subjects and not for the 
crown.” The authority cited for this statement is the following sentence 
in Willion v. Berkley: “And because it is not an act without the king’s 
assent, it is to be intended that when the king gives his assent, he does 
not mean to prejudice himself or to bar himself of his liberty and privilege. 
but he assents that it shall be a law among his subjects.”** On this two 
comments must be made: that the quotation is from the argument of coun- 
sel on the losing side in Willion v. Berkley, and that in any event it does 
refer both to “intent” and to the king’s “liberty and privilege.” If the rule 


3°7bid., at p. 248. 

3120 H.3, c. 5. 

82Y.B. 35 H.6, f.61. 

7320 H.3, c.10. 

34Fitzherbert, Nouvelle Natura Brevium, tit. Parlement et Statutes, no. 30. 


35 Attorney-General v. Donaldson, (1842) 10 M. & W. 117, at p. 124 (per Alder- 
son B.). 


3SUbi sup., at p. 240. 
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is expressed as at the commencement of this paragraph, there is a risk of it 
being construed as extending to circumstances not affecting the king’s 
interests. The cases up to and including Willion v. Berkley furnish no pre- 
cedent for that.*7 

In the course of his argument that the crown was intended to be and 
was therefore bound by statutes protecting the interests of individuals, the 
opposing counsel, in Willion v. Berkley, said: “So in general statutes made 
for the safety of inheritances, or for the public good, the expositors of them 
have constructed them according to the course of the common law, viz. 
that they shall include the king, notwithstanding that he is not named,’’** 
and a little later suggested that statutes for “the public utility of the realm” 
should bind the king.*® These expressions are too wide to harmonize with 
the general principles set out herein, for they would encroach on that sphere 
of administration and policy which it has been suggested was the preserve 
of the crown.*° 


IV 
Tue Views oF CoKE AND THEIR ExposiTION From 1600 To 1820 


Next came the three cases at the beginning of the seventeenth century, all 
reported, and two of them adjudicated by Sir Edward Coke. These cases 
have been largely relied on in modern decisions and text-books. In The 
Case of Ecclesiastical Persons (1601) it was said that “in divers cases 
the king is bound by act of Parliament although he be not named in it, 
nor bound by express words; and, therefore all statutes which are made 
to suppress wrong, or to take away fraud, or to prevent the decay of 
religion, shall bind the King.’’*' The case cannot, however, be accepted as 
an authority because it was only heard in parliament on consideration of a 
bill for the confirmation of conveyances made by subjects to the queen. 
In The Case of a Fine Levied by the King,” it was said that “a General 
Act shall not bind him, unless he be expressly named, unless it is in special 





37Sir P. B. Maxwell, Interpretation of Statutes (8 ed., London, 1937), at p. 120 
avoids this pitfall: “It has been said that the law is prima facie presumed to be made for 
subjects only. At all events the Crown is not reached except by express words or by 
necessary implication in any case where it would be ousted of an existing prerogative or 
interest.” 

S8Ubi sup., at p. 236. 

°°Jbid., at p. 237. 

*°And see P. Birdsall, “Non Obstante,” in Essays in History and Political Theory in 
Honor of Charles Howard McIlwain (Cambridge Mass., 1936), pp. 55-60. 

"15 Co. Rep. 14a, at p. 14b. 

42(1605) 7 Co. Rep. 32a. 
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cases.”** This was not a judicial decision, but only a consultation of Popham 
C. J. and Coke as attorney-general.** 

The third case is The Magdalen College Case,*° which contained the 
following statements by Coke: 
the King shall not be exempted by construction of law out of the general words of 
an act made to suppress wrong, because he is the fountain of justice and common right, 
and the King being God's lieutenant cannot do a wrong. ... And though a right was 
remediless, yet the act which provides a necessary and profitable remedy for the pre- 
servation of right and to suppress wrong shall bind the King.*® 
That when the King has any prerogative, estate, right, title or interest that by the 
general words of an Act he shall not be barred of them. . . .But in the case at Bar, the 
King is not excluded of any estate, right, title, interest or prerogative that he had before 
the Act in the said house.*? 
In this case the masters and fellows of Magdalen College attempted to 
evade the mortmain laws by conveying property to the queen for pur- 
poses other than those of the crown. It would seem that the ratio decidendi 
of the case is that the act prohibited this transfer, and that the statements 
made by Coke about statutes were only obiter dicta.** Although these dicta 
are not binding precedents, they have been quoted frequently in subsequent 
cases and text-books. It will be noted that although Coke is obviously 
relying on Willion v. Berkley, he omits the reference to public good made 
by counsel in that case. The criticism has been made that the authorities 
“are scarcely sufficient in number or variety to justify us in adopting the 
very general propositions propounded by Lord Coke.’’** Yet, in line with 
his classification, an act for the consolidation of endowed rectories and 
vicarages,”° an act requiring cases to be brought up by writ of error,®* the 
general provisions of Magna Carta,** an act against simony,** and the 
Statute of Marlbridge®™* that none may distrain his freeholders without the 











43It is noteworthy that although this is no judicial precedent, Jenkins’s version of 
it at p. 307: “Roy n’est lie per ascun statute si il ne soit expressement nosme” is now 
generally accepted as a maxim of English law. See, e. g., H. Broom, Legal Maxims (10 
ed., London, 1939), at p. 38. 

*4See note in 43 Law Quarterly Review (1927), at p. 157. 

45(1615) 11 Co. Rep. 66b. 

*®Jbid., at p. 72a. 

*7Jbid., at p. 74b. 

4SAnd see Attorney-General v. Hancock, [1940] K. B. 427, at p. 439 (per Wrottes- 
ley J.) 

49H. Hardcastle, The Construction and Effect of Statutory Law (London, 1879), 
at p. 190. 

50R. vy. Archbishop of Armagh, (1722) 1 Str. 516. 

5I1R. v. Wright, (1834) 1 A. & E. 434 (11 Geo. IV and 1 Will. IV, c. 70, s. 8). 

52Co. Inst., at p. 77. 

®3Coke on Littleton, at p. 120 (31 E.1. c. 6). 

$2 H. 3, c. 22. 
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king’s writ have all been held to bind the king, although he was not named 
therein. Another writer complains that Coke’s dicta are “surely opening 
a very uncertain latitude.”** It is agreed that it is not desirable to attempt 
a broad classification, as Coke did, but at the same time his dicta are in 
substantial accord with the theory that the king was bound by statutes 
the purpose of which was to bind him, a purpose far more readily spelt 
out of statutes not directly affecting his prerogative interests.°* Coke is 
emphasizing in his classification those circumstances not directly affecting 
the king’s prerogatives. 

In the two centuries after Coke, the rules which he had laid down were 
faithfully copied by the text-books.*’ Both Bacon®* and Chitty®® stated 
that statutes taking any “prerogative, right, title or interest” from the king 
should not bind him unless he was expressly named, and that an act of 
parliament made for the public good bound him. Neither writer seemed 
to realize that there is no authority for the latter statement other than that 
of counsel in Willion v. Berkley. It follows from what has been said above 
that to state these two rules, both in fact based on non-binding precedents, 
as though they were fully accepted principles, and at the same time to 
omit all reference to the spirit and aim of the statutes, elements which 
were specifically considered in the cases upon which the statements are 
based, is calculated to mislead. 


V 


DEVELOPMENT BY THE ENGLISH COURTS IN THE NINETEENTH AND 
EarLy TWENTIETH CENTURIES 


At the beginning of this period, that the aim of the statute was the de- 
terlining factor was still recognized by the courts. In R. v. Allen, the 
king’s bench had to decide whether the statute of 1808° prohibiting the 
use of a writ of certiorari to set aside sessions’ decisions bound the crown. 
Grose J. said: “The question is whether the act of the 48 Geo. III intended 
to take from the Crown the power of removing the conviction by certiorari: 


55 R. Wooddeson, Lectures on the Laws of England (London, 1842), vol. I, at p. 84. 

56Wooddeson, ibid., points out the distinction between “such inferior claims as 
might belong indifferently to the king or to a subject” and “those ancient prerogatives 
{and} . . . those rights which are incommunicable and are appropriated to him as 
essential to his regal capacity.” 

57E.g., Comyns, Digest, Parliament R. 8; Hawkins, Pleas of the Crown, bk. 0, 
ch. xu, s. 3; Viner, Abridgement, statutes E. 10. 

58M. Bacon, Abridgement, Prerogative E 5. 

59J. Chitty, Prerogatives of the Crown (London, 1820), at p. 382. 

60(1812) 15 East 332. 

6148 Geo. III, c. 74, s. 15. 
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for it is clear that unless the Act has plainly said so, the power of the 
Crown is not restrained. There are no words expressly taking it away. 
Then was it the clear intention of the Legislature so to do? for I admit that 
if there were such a clear intention, whether it was declared by express 
words or otherwise, the Crown would be restrained.’ In the United 
States too, Barbour J. said in a supreme court decision®* that the 
government “is not to be construed to be embraced unless named, 
or what would be equivalent, unless the language is such as to show 
clearly that such was the intent of the act.” Tindal J., in R. v. Wright, 
was able to justify his decision that a statute establishing a uniform 
court of error bound the crown, in this manner: “By such a construction 
of the Act, its object and intent can best be attained.”** The technique of 
ascertaining the object and intention of the legislature can be seen in use 
in Moore v. Smith.** A statute*’ gave an appeal from determinations by 
justices. Since the statute dealt with excise licences it was obviously con- 
templated that the crown might be parties to proceedings instituted in 
pursuance of it. Therefore, it was held that sec. 6 of the statute which 
authorized the court to which a case was transmitted to make such order 
as to costs as it might think fit, allowed costs to be awarded against the 
crown, 

As the middle of the nineteenth century was reached, the courts tended 
to use the expression “to that effect” instead of “intention.” The origin 
of this seems to be in a judgement by Lord Kenyon in R. v. Cook: “Gen- 
erally speaking, in the construction of acts of parliament, the king in his 
royal character is not included, unless there be words to that effect.”** 
So, in Attorney-General v. Donaldson: “It is a well-established rule, 





S2Ubi sup. at p. 340. 

80S. v. Knight, (1840) 14 Peters 301, at p. 315. The common-law rule about the 
effect of statutes on government having been taken over by the United States, the em- 
phasis was in the first place on the intention of the statute. In U.S. v. Knight, Barbour 
J. said that even in England the principle did not rest “upon any notion of prerogative” 
but that “the real ground is a great principle of public policy which belongs alike to 
all governments, that the public interest should not be prejudiced by the negligence of 
public servants.” The path was then clear for removing any presumption of crown 
immunity, and the principle in the United States still is that in order to determine 
whether the government is bound, a statute must be considered in the light of public 
policy. See Custer v. McCutcheon, (1930) 283 U.S. 514. 

411 Geo. IV, and 1 Will. IV, c. 70, s. 8. 

65(1834) 1 A. & E. 434, at p. 447. 

66(1859) 1 El. & El. 598. 

6720 and 21 Vict., c. 43. 

68(1790) 3 T.R. 519, at p. 521. 

6°(1842) 10 M. & W. 117, at p. 124 (per Alderson B.) 
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generally speaking, in the construction of acts of Parliament, that the king 
is not included unless there be words to that effect.”*° This expression is 
ambiguous in that it makes it uncertain just how far the intention and 
purpose of the statute are to be considered, but at the same time it does 
not close the door on the consideration of these matters. 

From 1870 onwards, there has been a steady drift away from the con- 
sideration of the policy of the statute. Such a drift is in line with the gen- 
eral trend towards the literal interpretation of all statutes."* Whereas in 
the sixteenth century judges interpreting a statute would seek “the intent 
of the legislature which they have collected sometimes by considering the 
cause and necessity of making the Act, sometimes by comparing one part 
of the Act with another, and sometimes by foreign circumstances,”"* now 
the courts think it an “extraordinarily dangerous and mischievous doctrine”’ 
to consider the policy of the statute, and sum up their approach thus: 
“All the court can do is to say: Is that what is enacted by the statute? 
and, if it is, it must give effect to it.’”** Because of this strict adherence to 
the doctrine of literal interpretation, the presumption that the king is not 
bound by statutes unless named therein seems to be regarded as almost 
irrebuttable. The steps by which this change has been brought about must 
now be investigated. 

It is by the formulation of the rule that the king is bound by statutes 
only if bound expressly of by “necessary implication,” that the courts 
have whittled away the circumstances in which the crown is subject to 
statutory liabilities. This expression “necessary implication” seems first 
to have been used by Story J. in the American decision, U.S. v. Hoar: 
“Where the government is not expressly or by necessary implication in- 
cluded, it ought to be clear from the nature of the mischief to be redressed, 
or the language used, that the Government itself was in contemplation of 
the Legislature, before a court of law would be authorized to put such 
a construction upon any statute.”"* Thus stated, the rule is unobjection- 
able. Then, ten years later Dwarris stated in his text-book that a statute 
not naming the king can only bind him by necessary implication.”* The 
omission in this text-book of the second half of the rule as stated by Story 
J. alters the effect completely. Whether Dwarris did take the expression 
 ‘T0And see Ex parte Postmaster-General. In re Bonham, (1879) 10 Ch.D. 595, at 
p. 601 (per Jessel M. R.). 

T1See J. A. Corry, “Administrative Law and the Interpretation of Statutes,” in 1 
University of Toronto Law Journal (1936), at pp. 286 ff. 

*2Stradling v. Morgan, (1558) 1 Plowden 199, at p. 205. 


T3Scranton’s Trustee v. Pearce, [1922] 2 Ch. 87, at p. 123 (per Lord Sterndale M.R.). 
*#(1821) 2 Mason 311. 


*5F. Dwarris, General Treatise on Statutes (1 ed., London, 1831), vol. II, at p. 670. 
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from this American judgement is uncertain; certainly it is not found in 
any of the authorities cited by Dwarris in support of his statements. In 
1845, Broom adopted the expression in the first edition of his text-book, 
acknowledging Dwarris as his authority.”* The first English case to use 
this rule of the text-book seems to be a case at first instance in 1870, 
Attorney-General v. Edmunds,"* where Wills J. said that “the general 
principle was that the Crown was not affected except by express enact- 
ment or by necessary implication.” Eight years later Cotton L. J. adopted 
the expression, saying that “in general, the crown is not bound by a 
statute unless expressly mentioned, or referred to by necessary implica- 
tion.”’* Just what meaning was to be attached to the words “necessary 
implication” was as yet uncertain. Story J. had distinguished between 
“necessary implication” and those circumstances in which an implication 
could be made only by considering the purposes of the statutes. Was “‘nec- 
essary implication” to have this restricted meaning in the English courts, 
or was it to have a wider interpretation embracing the consideration of 
the aim of the statute? This question was answered in a case decided in 
1887 but not reported until 1904, Gorton Local Board v. Prison Com- 
missioners."® The issue being whether government property was affected 
by local by-laws, Day J. said: “In the absence of express words the 
crown is not to be bound, nor is the crown to be affected except by ne- 
cessary implication. There are many cases in which such implication does 
necessarily arise, because otherwise the legislation would be unmeaning. 
That is what I understand by ‘necessary implication’.”*° Thenceforth, in 
almost every case Gorton Local Board v. Prison Commissioners is cited 
with approval, the words “necessary implication” used, and an ever-dim- 
inishing regard had to the purpose of the legislation.*' In most of these 
same judgements Bacon is cited with approval, and there can be little 
doubt that his omission of any reference to intention has also swayed the 
judges. The facts of Cooper v. Hawkins** illustrate the far-reaching 
effects of this rule. Criminal proceedings had been instituted against a 


76H. Broom, Legal Maxims (London, 1845), at p. 31. 

*?Shortly reported at (1870) 22 L.T.R. 667, at p. 667, and not reported elsewhere 

*8In re Henley & Co., (1878) 9 Ch. D. 469, at p. 482. And see Coomber v. Berks 
Justices, (1883) 9 App. Cas. 61, at p. 76 (per Lord Watson). 

7911904] 2 K.B. 164 n. 

8°7bid., at p. 167 n. 

S1E.g..Hornsey Urban District Council v. Hennell, [1902] K.B. 73, at p. 80 (per 
Lord Alverstone C. J. delivering the judgement of the court—Lord Alverstone, Darling 
and Channell JJ.) ; Thomas v. Pritchard, [1903] 1 K.B. 209, at p. 212 (per Lord Alver- 
stone C. J.); Stewart v. Thames Conservators, [1908] 1 K.B. 893, at p. 901 (per 
Bray J.). 

$2[1904] 2 K.B. 164. 
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driver of a locomotive alleging that he had driven at a speed in excess of 
that fixed by the Locomotives Act, 1865.°° Because the driver was 


a servant of the crown, which was not named in the act, the proceedings 
failed. 


VI 
THE RECEPTION OF THE RULE IN PARTS OF THE EMPIRE OTHER 
THAN ENGLAND 


This insidious expression “necessary implication’ has not been con- 
fined in its influence to England. As early as 1888 Canadian decisions were 
adopting it,** and in R. v. Rhodes in 1934 it was again used.*° Neverthe- 
less, the Canadian courts have not always construed it so narrowly as to 
exclude all consideration of the objects of the statute.** For instance, in 
Attorney-General of British Columbia v. The Royal Bank of Canada and 
Island Amusement Co. Ltd.,5* where the issue before the court was 
whether the crown should be bound by a provision of the Companies 


Acts** requiring the return of funds to revived companies, McDonald 
J. A. said: 


Where it is reasonably clear that the intention was that the crown, as well as sub- 
jects, should, e.g. pay a fee for certain services, viz., the use of registration facilities, 
or should assist in carrying out the purposes of an Act to make it workable (in this 
case restore the fund) it is not necessary that the crown should be named. It is not 
depriving the crown of any property or prerogative rights in the broad sense contem- 
plated by the rule nor appreciably imposing obligations upon it. The purpose of the rule 
requiring the crown to be named is to make the intention clear. When therefore it is 
not named as in the sections of the Act under review one should look at the mischief 
to be remedied, the relief provided, coupled with the language employed, to ascertain 
whether or not the crown, although not mentioned, was in fact within the contempla- 
tion of the Legislature. 

How desirable it is that these admirable principles, so historically 
sound, be followed throughout the empire, but that they would be followed 
even in Canada can hardly be regarded as certain.” 

A recent Australian case shows that there the true nature of the rule 
has not been lost sight of. In Minister for Works for Western Australia 


8328 and 29 Vict., c. 83. 

84Reg. v. Pouliot, [1888] 2 Ex. C.R. 49, at p. 59. 

§5[1934] 1 D.L.R. 251, at p. 255 (per Armour J.). 

86In Reg. v. Pouliot, ubi sup. Burbidge J. added (at p. 59): “Where from the 
language used it is manifest that it was the intention of the Legislature to include the 
Crown it is sufficiently named within the rule.” 

87(1936) 51 B.C.R. 241, at p, 265. 

8838. R.S.B.C. 1924, s. 167. 


8®An appeal from the decision was dismissed, but on different grounds: [1937] 
S.C.R. 459. 
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v. Gulson,”° it is observed that “this principle is not a hard and fast rule, 
but a rule of construction intended to give effect to the intention of the 
legislature.” 

South Africa, too, has eschewed “a very narrow meaning of ‘necessary 
implication’.”** The rule adopted there is: “the intention that the crown 
should be bound, or has agreed to be bound, must clearly appear, either 
from the language used, or from the nature of the enactment. And in 
applying the rule, while starting with a presumption in favour of the 
crown, we are not, in ascertaining the intention of the Legislature, re- 
stricted to the language of the enactment, but may look at the surround- 
ing circumstances, and may consider its objects, its mischiefs and its con- 
sequences.” 

In Scotland the courts will ascertain the purpose of the enactment.* 
The position there has been summed up as follows: “To bind the crown 
there must be an express declaration, or clear intention; but this require- 
‘ment varies in stringency according to the statute.”®* Now the most re- 
cent decisions of the courts must be exammed. 


Vil 
RECENT DECISIONS 


English courts have considered the nature of the rule on several 
occasions in the nineteen-forties. In Attorney-General v. Hancock,™* the 
court held that the Courts (Emergency Powers) Act, 1939°° did not bind 
the crown, so that the latter could enforce a judgement without leave of 
the appropriate court. It was said®® that “the true rule is probably, . . . that 
the crown often assents to legislation for itself and its subjects but an 
Act does not apply to the crown unless the crown is specially named in 
it. It is only a short step from that proposition to the farther one that the 
crown is again to be regarded as being affected by an Act of Parliament 


99(1944) 69 C.L.R. 338, at p. 347 (per Latham C. J.). And see Roberts v. Ahern, 
(1904) 1 C.L.R. 406, at p. 418 (per Griffith C. J.): “The modern sense of the rule, at 
any rate, is that the Executive Government of the State is not bound by Statute unless 
that intention is apparent.” 
“Union Government v. Tonkin, [1918] A.D. 533, at p. 540 (per Innes C. J.). 
%2Magistrates of Edinburgh v. Lord Advodate, [1912] S.C. 1085, at pp. 1090-1 (per 
Lord Dunedin); Somerville v. Lord Advocate, (1893) 20 R. 1050, at p.1065 (per Lord 
Kyllachy) : Adair v. Feist, [1936] S.L.T. (Sh. Ct.) 22. 
°3 Encyclopedia of the Laws of Scotland (Edinburgh, 1928), vol. V, at p. 334. 
9411940] 1 K.B. 427. 
*52 and 3 Geo. VI, c.67, s.1(1). 
“Ubi sup., at p. 431 (per Wrottesley J.). 
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when this is shown by necessary implication from the language of the 
statute.” It has been decided in a 1947 case*’ that in an ejectment action 
by the lessee against his sub-tenant, the latter could not plead the Rent 
Restrictions Acts because the land was crown property. The court of 
appeal, too, in deciding that the crown was not bound by the Debtors Act, 
1869°* and could therefore arrest a debtor under a writ of capias ad satis- 
faciendum to enforce the payment of a debt due to the crown, entirely 
agreed with Wrottesley J.’s conclusions in Attorney-General v. Hancock.” 

The rules have been recently examined by the judicial committee of 
the privy council in Province of Bombay v. Municipal Corporation of the 
City of Bombay.’® It was agreed that the Indian rules were the same as 
the English rules, and the issue was whether a statute giving the munici- 
pality power to carry water mains through the city bound the crown. Lord 
du Pareq, tendering the advice of the committee, said :'" 

It was contended on behalf of the respondents that whenever a statute is enacted 
for the “public good” the crown, though not expressly named, must be held to be bound 
by its provisions, and that, as the Act in question was manifestly intended to secure 
the public welfare, it must bind the crown. . . . The proposition . . . is supported by 
early authority, and is to be found in Bacon’s Abridgement and other text-books, but 
in their Lordships’ opinion it cannot now be regarded as sound except in a strictly 
limited sense. Every statute must be supposed to be “for the public good” at least in 
intention, and even when, as in the present case, it is apparent that one object of the 
legislature is to promote the welfare and convenience of a large body of the king's sub- 
jects by giving extensive powers to a local authority, it cannot be said, consistently with 
the decided cases, that the crown is necessarily bound by the enactment. . . . If it can 
be affirmed that, at the time whien the statute was passed and received the royal 
sanction, it was apparent from its terms that its beneficient purpose must be wholly 


frustrated unless the crown were bound, then it may be inferred that the crown has 
agreed to be bound. 


The damage caused by writers such as Bacon becomes evident. They 
set down a rule that statutes for the public good bind the crown, a rule 
which has been shown not to be based on any reliable authority, and which 
is not even mentioned by Coke. The courts now seize the opportunity to 
reject such a rule, and at the same time to limit even further the interpreta- 
tion of “necessary implication.” 





°TRudler v. Franks, [1947] 1 K.B. 530. 

9832 and 33 Vict., c. 62. 

%° Attorney-General vy. Randall, [1944] K.B. 709. 

100f 1947] A.C. 58. 

1 Tbid., at pp. 62-3. 

102 Another reason frequently adduced by the courts in support of their narrow inter- 
pretation is that parliament would have named the crown if it were to be bound. E.g., 
Ibid., at p. 63. For an illustration of the recent parliamentary practice of making special 


provisions respecting crown liability, see s. 121 (2) of the Road Traffic Act, 1930 (20 
and 21 Geo. V, c.43). 
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Nor is this all. In furtherance of this tendency to restrict the occasions 
when the crown is bound by statute, the rule of “necessary implication” 
is extended to all statutes regardless of whether the king’s peculiar in- 
terests are affected. In a Scottish decision,’°* Lord Dunedin, recognizing 
that the intention to bind the crown is readily found when those interests 
are not prejudiced, had said: 


While I do not doubt that there are certain provisions by which the crown never 
would be bound unless that were clearly expressed—such, for instance, as the pro- 
visions of a taxing statute, . . . yet when you come to a set of provisions in a statute 
having for its object the benefit of the public generally, there is not an antecedent un- 
likelihood that the crown will consent to be bound, and this, I think, would be so in 
the case of regulations which are meant to apply to all the land in a city, and where 
the crown’s property is not held jure coronae. 


This view was uncompromisingly rejected by the judicial committee.’™ 
Therefore, as was foreshadowed in discussing Attorney-General v. Don- 
aldson,*** this arbitrary rule of “necessary implication” is to apply to all 
statutes, whether the prerogative interests of the crown are affected or 
not.’** The distinction between these and other interests had some point 
in that it illustrated that clear words were required to prove that a statute 
was intended to interfere with prerogative rights, whereas, that it was the 
purpose of the legislature to bind the crown in other cases could far more 
easily be seen. The courts which accepted the “necessary implication” rule 
fifty years ago did at least sometimes pay lip-service to the idea that the 
intention must be looked at, but that no longer obtains today. Now, one 
text-book can sum up the law as follows: “The crown is not bound by 
any statute unless expressly mentioned, except where the crown must 
have been intended to be bound by necessary implication, because other- 
‘©? Only one ray of hope for the 
position in England can be discerned; the house of lords has not pro- 
nounced authoritatively on the matter. The way is still open for that court 
to reject the dicta of Day J. in Gorton Local Board v. Prison Commision- 
ers.°* As for the other parts of the commonwealth, their common-law 


wise the statute would be meaningless.” 


103 Magistrates of Edinburgh v. Lord Advocate, [1912] S.C. 1085, at p. 1091. 

1040 bi sup., at p. 64. 

105(1842) 10 M. & W. 117. 

196See Attorney-General for New South Wales v. Curator of Intestate Estates, 
[1907] A.C. 519, and Minister for Works for Western Australia v. Gulson, (1944) 69 
C.L.R. 338, at p. 343 for unsuccessful attempts by counsel to combat this tendency. And 
see also H.C. Black, Construction and Interpretation of the Laws (2 ed., St. Paul, 1911), 
at p. 98 

107Broom, Legal Maxims (1939), at p. 40. 

108[1904] 2 K.B. 164 n., at p. 167 n. 





EFFECT OF STATUTES UPON THE RIGHTS OF THE CROWN 373 


rulings in general have resisted the strangling limitations on crown liability 
imposed by the courts in England. An awareness of the menace should 
enable them to ward it off. 


VIII 


WHEN, AT Common Law, Is THE CROWN ENTITLED TO THE BENEFIT 
OF STATUTES? 


In 1597 a pleader, Mordaunt, argued: “mes quant un estatut est fait 
lequel poit ee beneficial por le roy et quant le roy nest noime in le estatut 
le roy aua auaile de ce estatut, autrement serra entendu que le roy ne 
voudrait assent al dit estatut.”’°* In the following year Woode J. said: 
“Et a ce que est dit que le Roy naua auauvantage de cet estatute pur coe 
que nul mention est fait del Roy en l’estatute, yncore le Roy aua lauau- 
vantage del estatute.”"’° Again, it was said that “he shall take advantage 
of an estatut thoughe he be not named.”’"* The matter was further con- 
sidered in Willion v. Berkley where, in a dissenting judgement, Weston 
J. said: “but yet the king, though not named in statutes, shall take ad- 
vantage of them as another shall do.”’*™? 

In The Case of a Fine Levied by the King,"* which, as previously 
pointed out, was not a judicial decision, the judges found that “it is agreed 
in all our books that the King shall take benefit of any act although he be 
not named.” Hubbard, counsel in the Magdalen College Case, stated in 
argument™* that “be the statute affirmative, or be it negative, which is 
stronger, it shall not bind the King unless he is specially named, but he 
shall take benefit of a statute although he be not named.’”** 

Chitty and Bacon have accepted these scanty authorities. The former 
wrote: “The general rule clearly is, that though the King may avail him- 
self of the provisions of any Acts of Parliament, he is not bound by such 
as do not particularly and expressly mention him,”*** but the statement of 
counsel in the Magdalen College Case is the only authority cited by him. 
Bacon, citing only the same case as Chitty, stated that the king “may 





109Y B, 12 H. 7. f. 20. And see Fitzherbert, Nouvelle Natura Brevium, flyleaf. 

110y B, 13 H. 7. f. 7. 

111Thorne, Discourse upon Exposicion and Understandinge of Statutes, at p, 110. 

112(1561) Plowden 223, at p. 243. 

118(1605) 7 Co. Rep. 32a. 

11411 Co. Rep. 66b, at p. 68b. 

115Since the argument was also: unsuccessful, the statement is of little value as a 
precedent. 

116Chitty, Prerogatives of the Crown, at p. 382. 
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take advantage of an act of parliament, though not particularly named.’’*"* 
The later text-books reproduced the same statement and relied on the same 
flimsy authorities.*** 

It is remarkable that such a familiar text-book maxim should rest on 
so slender a basis of precedent, but it seems clear that there are no other 
authorities in England. Can it then be accepted that the king can enjoy 
the benefit of a statute which does not name him? It would seem best to 
answer : “Yes—provided that is the object of the particular statute.” That 
is the approach made to the problem in the United States. In Common- 
wealth vy. Boston and Maine Railway Co.,"° a railway company was 
granted by statute easements over several plots of land, the statute in- 
cluding compensation provisions. Some of the land belonging to the state, 
the question was whether the state could sue for compensation when not 
named in the statute. The court considered the objects of the statute, and 
in that light allowed the state to sue. Halsbury, too, would seem to be 
making due allowance for the object of the statute in stating that “the 
crown may, however, take advantage of a statute although not named, 
unless expressly or impliedly prohibited from doing so.”'* 


IX 


Is THE CROWN ENTITLED TO THE BENEFIT OF THOSE STATUTES 
Wuricu Do Nort Binp Ir? 


In Cayser Irvine and Co. Ltd. v. Board of Trade,’** the question 
“whether the crown can successfully. say: “We are not bound by the 
statute but we are at liberty to take advantage of it”’ was posed.'22 It had 
already been established that the crown was not bound by the relevant 
statute. The court of appeal decided the case on other grounds, but found 
no precedents other than The Case of a Fine Levied by the King and The 
Magdalen College Case. It is submitted that the test is still: “Was the 
statute intended to benefit the crown?” but that it will be less easy to 
establish where the statute does not bind the crown. Certainly, there is 
no binding authority at common law to justify a general proposition that 
the king can always have the benefit of statutes which do not bind him. 

117Bacon, Abridgement, Prerogative ES. x inf 

118E g. Hardcastle, Construction and Effect of Statutory Law, at p. 180. 

119(1849) 3 Cush. (Mass) 25, at p. 45 (per Shaw C. J.). 

120Halsbury, Laws of England (Hailsham ed., London, 1932), vol. VI, at p. 485 

121(1927] 1 K.B. 269. 

22]bid., at p. 294 (per Scrutton L. J.). 
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X 


Is THE CROWN ENTITLED TO THE BENEFIT OF STATUTORY RIGHTS FREED 
FROM THE RESTRICTIONS IMPOSED BY STATUTE ON THOSE RIGHTS? 


In 1487, Frowycke denied that the king could apportion a statute so 
as to claim the benefit of those parts beneficial to him and be unaffected 
by the remainder.’** His argument was that since the king had no action 
at common law “est raison que il preft tiel remedy come est don por le estat- 
ute.” 

This reasoning was followed in a case decided in 1594,'** where the 
queen brought an action under the Statute of Westminster’*’ for damages 
on a quare impedit. Under the act damages could be awarded when a verus 
patronus was hindered of presentment, but the queen although resting her 
claim to present on her prerogative, claimed under the act. Wray C. J. 
observed that “it is but one statute and therefore it shall be construed with 
one construction, and it should be a strange construction, that the king 
should be within one part of the statute, and out of the other.”’** The con- 
tention of Popham, attorney-general, that “the words of the statute are 
general, therefore the queen shall have the benefit of it” was rejected by 
the court. 

A somewhat similar case is Crooke’s Case.'** A statute of 1670'** 
provided for the union of two parishes, the patrons of the two churches 
to exercise the right of presentment alternately, and the right to the first 
presentment after union being given to the church having the most valuable 
endowments. The patron of the more valuable living presented Crooke, 
and the king, as patron of the other living, opposed this on the ground that 
by his prerogative he always had priority. Counsel for Crooke’*® said: 

The king takes a benefit by this clause; it is plain that he is bound, for otherwise 
he could not have any presentment to this church aforesaid at all; and if he takes it 
he must take it under the modes and qualifications that the Act gives it him... . it 
seems very hard to say, that the King is not bound, because not included, because not 
named, and yet he shall be included as to benefit. If they have any right, the king can 
only have it by this Act of Parliament and then they must have it as this Act gives it.'°° 

The order of the court was in Crooke’s favour, and it seems that this 
argument of his counsel was accepted. Viner expressed the rule in a similar 

1s8y B. 12 H. 7. f. 21. . 

124The Queen and Buckberd’s Case, (1594) 1 Leonard 149. 

123]T, ¢, 5, 

126] bid., at p. 150. 

127(1691) 1 Show. K.B. 208. 

12822 Car. II, c. II, s. 63. 


'29The reporter of the case. 
130Crooke’s Case, at p. 209. 
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manner. “An Act of Parliament which gives a right to the king shall bind 
him to the manner of enjoying, and using that right as well as a subject.’”**' 
In 1722 another dispute as to the right to the next presentation of a living 
upon a union authorized by statute was before the courts.’** Again, the 
decision was against the crown, Eyre L. J. saying that “the Statute will 
extend to the crown because it does not deprive the crown of any prior 
right but only new-models it.”*** 

In the Irish case of Reg. v. Cruise,’** a petition was presented in the 
name of the crown for the appointment of a receiver by a judgement credi- 
tor under the Debtors Act, 1835.'** The court having decided (relying on 
Chitty)*** that the crown could take advantage of the act, although not 
bound by it, had to decide whether the crown was bound by an act of 
1849"** which prevented applications for the appointment of a receiver under 
the act of 1835 from being made until after the expiration of twelve months 
from entry of judgement. Quoting Viner,’** the court held that the peti- 
tioner “is not at liberty to contend that he or the crown is not bound by 
the provisions of the 12 & 13 Vic. c. 95 s. 10. amending the former 
Acts.”*** This case, of course, is an extension of Crooke’s Case in that it 
holds that the crown is bound by an amending statute cutting down rights 
conferred by an earlier statute. 

Similar issues have come before the Canadian courts in a series of 
cases.'*° The crown in one case’ denied that, when it was attacking a 
sale as void under the Bulk Sales Act, it was bound by the limitation period 
prescribed by that act. Orde J. rejected this contention, saying that “the 
Crown could hardly claim the benefits of the Bulk Sales Act without also 
being subject to its limitations.”*** In Re R. v. Rutherford,'** it was held 
that the crown could exercise a statutory right of appeal after the expiration 
of the time for appeal given by the Act, because nullum tempus occurrit 

181Viner, Abridgement, Statutes E. 10. A 

1382R. vy. Archbishop of Armagh, (1722) 1 Str. 516. 

133 7Tbid., at p. 518. 

184(1852) 2 Ir. Ch. R. 65. 

1855 and 6 Will. IV, c. 55. 

136Chitty, Prerogatives of the Crown, at p. 382. 

18712 and 13 Vict., c. 95, s. 10. 

188Viner, Abridgement, Statutes E. 10. 

139U/bi sup. at p. 68 (per Smith M. R.). 

149See D. M. Gordon, “How Far Privative or Restrictive Enactment Binds the 
Crown?” in 18 Canadian Bar Review (1940), at pp. 751 ff. 

141Re Excelsior Electric Dairy Machinery Ltd., (1923) 52 O.L.R. 225. 

1427 bid., at p. 228. 

143(1927) 60 O.L.R. 654. 
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regi. The decision cannot be reconciled with the principles laid down by 
the other decisions.*“ 

In the next relevant Canadian case,’** the crown claimed the funds of 
a company restored to the company register. The act provided that upon 
restoration the company should be deemed to have continued in existence 
“as though it had never been struck off.” The crown’s contention was that 
it was not bound by this act and could therefore retain funds. When the 
crown’s appeal to the supreme court was dismissed, this argument was 
not dealt with in the judgement, but the court below had rejected it. In 
the latter court, Macdonald J. A. said: “The Crown must invoke the Act 
(i.e. a step must be taken under it) to obtain any colour of right to the 
fund. It cannot rely on that part of the Act by which the right is acquired 
and ignore that part which (if its true construction warrants it) puts an 
end to a right temporarily enjoyed. The nature and extent of the right 
depends upon all relevant sections of the Act.”**® It seems clear that the 
crown, when claiming the benefit of a right given by statute, can only have 
the benefit of the right subject to the restrictions imposed’ upon its exercise 
by either the same or later statutes. Such a view can also be justified on 
equitable principles. The highest courts have frequently pointed out that 
what is equity between subjects is equity against the crown.’*’ If, then, 
the crown is bound by estoppel in pais'** cannot also the equitable doctrine 
that “there is an implied condition that he who accepts a benefit under an 
instrument must adopt the whole of it’’*® be invoked in support of these 
decisions ? 


XI 


A SUMMARY OF THE RULES DETERMINING WHEN THE CROWN HAs THE 
BENEFIT OF STATUTES IN WuicH IT Is Not NAMED 


To summarize the conclusions reached herein as to when the crown can 
claim the benefit of statutes in which it is not named, a series of examples 
may be given. 





144For criticism of it see 5 Canadian Bar Review (1927), at p. 634. 

145 Attorney-General of British Columbia v. The Royal Bank of Canada and Island 
Amusement Co. Ltd., (1936) 51 B.C.R. 241; [1937] S.C.R. 459. 

146] bid., at p. 262. 

147E.g.. Plummer v. Mayor of Wellington, (1884) 9 A.C. 699; Attorney-General 
to His Royal Highness the Prince of Wales v. Collom, [1916] 2 K.B .193, at p. 204: 
“I think it is established that equitable defences . . . are available against the Crown” 
(per Atkin J.). 

148F_ E. Farrer, “A Prerogative Fallacy—‘That the King Is Not Bound by 
Estoppel,’” in 49 Law Quarterly Review (1933), at p. 511. 


149Codrington v. Codrington, (1875) L.R. 7 H.L. 854, at p. 866 (per Lord Chelms- 
ford). 
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1. Ifa statute merely provided that infants were to be liable on con- 
tracts, then the crown could avail itself of the act on the ground that such 
an intention could be spelt out of the act. 

2. If a statute provided that infants were to be liable on contracts 
provided that those contracts were in writing, the crown could not enforce 
an oral contract against an infant by contending that only the provisions 
of the act beneficial to it applied to it. 

3. If another section of the statute allowing infants to be sued on con- 
tracts provided that such actions had to be brought within a year, then the 
crown would be bound by that provision.’®® If, however, the right asserted 
by the crown did not depend on the act e.g., it was a claim for necessaries 
enforceable at common law, then the restrictive provisions of the act would 
bind only if that were the purpose of the act, or, if the current English 
principles are to be applied, only if the crown were bound by “necessary 
implication.” 

4. Ifan amending statute cut down the limitation period to six months, 
then this subsequent modification of the statutory right would bind the 
crown. 

5. If a statute provided that all civil proceedings must be brought 
within six years from the date when the cause of action arose, then the 
questions whether the crown was bound by, or could take the benefit of 
the provision would be two separate matters. To determine each of them, 
the policy of the statute would have to be ascertained. There is no binding 
formula to be automatically applied to all acts, whereby “the crown, 
though not bound by a statute in which it is not named, is always entitled 
to the benefit of the statute.” 


Tue EFrrect oF STATUTES ON THE COMMON-LAW RULES 


(a) Interpretation Acts. The Dominion of Canada, most of the Pro- 
vinces,’** and New Zealand (but not Australia) have introduced Inter- 
pretation Acts containing clauses similar to the following: “No provision 





150Tn the recent Canadian case of Attorney-General for Canada v. Tombs, [1946] 
4 D.L.R. 516, this issue was before the court. An action was brought for expenses in- 
curred by the crown as a result of injuries sustained by one of its servants through the 
negligence of the defendant. The plaintiff relied on the Highway Traffic Act, 1937 
(R.S.O. 1937, c. 288) and at the same time denied that that act’s limitation provisions 
bound him. The county court rejected this contention, but it was not necessary for the 
higher court to rule on the point, which was expressly left open. In R. v. Richardson, 
[1947] Ex. C.R. 55, at p. 59, O'Connor J. favoured the contention of the crown in 
similar circumstances, but further held that no provincial enactment can limit the right 
of the crown in right of Canada. 

Saskatchewan is an exception. 
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or enactment in any Act shall affect, in any manner whatsoever, the rights 
of His Majesty, his heirs or successors, unless it is expressly stated therein 
that His Majesty shall be bound thereby.”**? 

It has been suggested by one writer’®* that, since the literal meaning of 
“affect” is to change, to prejudice or benefit, the effect of such a clause is 
that the crown neither benefits from nor is bound by a statute if it is not 
expressly named therein. This suggestion cannot be accepted, for, as one 
judge has said, “affect” “is not a word of art but a word of ordinary 
English” ;***it must be construed according to its context and with due 
regard to the apparent object of the statute. Furthermore, this clause refers 
to his majesty being “bound,” a word which is the very antithesis of 
“benefited,” and connotes the imposition of liabilities and duties on the 
crown. This makes it evident that the clause is intended to operate only if the 
rights of his majesty are injuriously affected. Frequently, in cases decided 
in the United States such an interpretation has been put on the expression 
“affect the rights.”"** Again, a court in the United States has said: “the 
ordinary meaning of ‘affect’ is to change, increase or diminish, but in a 
statutory enactment containing a provision that it shall not affect a certain 
class of persons, it is held to mean that the enactment shall not affect the 
designated class injuriously.’"** In Jn re Silvers Brothers Ltd.,*" counsel 
argued that the clause was inapplicable where a benefit was being given to 
the crown. The following passage shows that the judical committee of the 
privy council accepted this argument, although finding it irrelevant on the 
particular facts: “The next point made was the provisions of section 16 do 
not apply when what is being done is not to affect the Crown prejudici- 
ally, but to give benefit to the Crown. . . . It is quite true that the section 
refers to cases where the Crown would be ‘bound’ i.c. subjected to liability, 
and not to those where the Crown is benefited. But the fallacy lies in the 
application of this truth to the case in question.’*”* 

It is submitted, therefore, that such a clause leaves untouched the com- 
mon-law rules concerning benefits to the crown. Nor does it alter the rules 
laid down herein concerning statutes granting benefits to the crown sub- 


152Interpretation Act R.S.C. 1927, c.1, s.16. 

153P). M. Gordon, in 18 Canadian Bar Review (1940), at p. 761. 

154]7n re Buckinghamshire County Council and Hertfordshire County Council, (1899) 
68 L.J.Q.B. 417, at p. 419 (per Wills J.). 

155Baird v. St. Louis Hospital Association, (1893) 116 Mo. 419, at p. 427 (per 
Black J.). 

156 McCormick v. Central Coal & Coke Co., (1935) 232 Pacific Reporter 1071, at p. 
1075 (per Harvey J.). 

1°7[1932] A.C. 514. 

18] bid., at pp. 523-4 (per Lord Dunedin). 
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ject to restrictions set out in the statutes, for the rights given by any par- 
ticular statute to the crown are not absolute and unqualified rights but only 
those very rights that the statute conferred. 

What effect on the rules determining when a statute binds the crown 
has the wording of these clauses that the crown shall not be affected “unless 
it is expressly stated therein that His Majesty shall be bound thereby?” 
In In re Silver Brothers, Ltd., Lord Dunedin said: “Next it was said that 
inasmuch as the Bank Act and Bankruptcy Act not only dealt with pre- 
ferences, but (inter alia) with Crown preferences, there is an ‘irresistible 
implication’ that the Act was meant to deal with all Crown preferences. 
The simple answer to that is to fix one’s eyes on section 16, [Interpretation 
Act] and it becomes apparent that it is a contradiction in terms to hold 
that an express statement can be found in an ‘irresistible implication’.”*”* 
The view has been taken in a series of Canadian cases that where such 
a clause is in operation, the crown is only bound by ex .ress words.’® 

In New Zealand the clause is construed “as declar ng that such Acts 
are not binding on the Crown unless by reasonable intendment the Leg- 
islature has shown an intention that the Crown shall be bound.”*** Such 
an interpretation is a most desirable one, in that it may prevent injustice 
being done. At the same time, is seems doubtful whether this decision 
will be followed. Application of the recognized canons of interpretation 
that “where the language of a statute is general, doubtful, or obscure, it 
may, if susceptible of it, be modified or varied by interpretation, in order 
to avoid manifest absurdity, repugnance, mischief or injustice,’’*®* seems 
to be as far as the courts may be expected to go at present towards a 
liberal construction of statutes subject to such Interpretation Acts. The 
safer but none the less unfortunate conclusion seems to be that statutes 
in countries having such a clause can only bind the crown where expressly 
named, or where the crown is bound by necessary implication, using that 

159]bid., at p. 523. i 4 

160R. vy. Rhodes, [1934] 1 D.L.R. 251, at p. 255 (per Armour J.); Attorney-General 
for British Columbia v. Parker, [1937] 4 D.L.R. 242, at p. 245 (per McPhillips J. A.); 
Rankin v. R., [1940] Ex. C.R. 105, at p. 113 (per Angers J.). 

161M cDougall vy. Attorney-General, [1925] N.ZL.R. 104, at p. 115 (per Herdman 
J.). And see In re Buckingham, [1922] N.Z.L.R. 771; Andrew v. Rockell, [1934] 
N.Z.L.R. 1056, at pp. 1057-8 (per Ostler J.). 

162F| Beal, Legal Interpretation (3 ed., London, 1924), at p. 370. Cf. The Duke of 
Buccleuch, (1889) 15 P.D. 86, at p. 96 (per Lindley L. J.): “You are not so to construe 
the Act of Parliament as to reduce it to rank absurdity. You are not to attribute to 
general language used by the legislature in this case, any more than in any other case, a 
meaning that would not only not carry out its object but produce consequences which 


to the ordinary intelligence are absurd. You must give it such a meaning as will carry out 
its object.” 
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in the narrow sense in which Day J. used it, i.e. where “such implication 
does necessarily arise, because otherwise the statute would be unmean- 
ing.”*** There seems little reason to believe that the courts will construe 
such clauses any more widely. 

Attempts have been made by the courts to lessen the effects of the 
clause by a strict construction of the word “rights.” The judicial committee 
of the privy council has observed’ that the word connotes in this con- 
text “the accrued rights of His Majesty, and does not cover mere pos- 
sibilities such as rights which, but for the alteration made in the general 
law by the enactment under consideration, might have thereafter accrued 
to His Majesty under some future contract.” In New Zealand it has even 
been suggested that the expression means “his ancient prerogatives, those 
rights which are incommunicable and are appropriated to him as essential 
to his regal capacity.”"** Such dicta, however commendable and sound 
they may be, cannot completely undo the mischief that has been caused by 
the wording of these clauses. Only amending legislation to the effect that 
the crown shall be bound when it is the policy of the statute that the 
crown shall be bound can set right the position. That same legislation 
could provide that there shall be no presumption that statutes do not bind 
the crown. 

(b) Great Britain: The Crown Proceedings Act 1947.‘ In Great 
Britain an act has been passed recently the object of which is “to put the 
Crown, so far as may be, in matters of litigation in the same position as the 
subject, so that a citizen who wants to bring an action against the Crown 
may proceed as though he were proceeding against another subject.”’* 
By it the crown will in general be liable in tort for the acts and defaults 
of its servants and agents’ and will be suable in contract without having 
to use a petition of right.’®* 

Section 40 (2) provides: “Except as therein otherwise expressly 
provided, nothing in this Act shall . . . (f) affect any rules of evidence or 
any presumption relating to the extent to which the Crown is bound by 
any Act of Parliament.” Section 2 enacts: “Subject to the provisions of 





'68Gorton Local Board v. Prison Commissioners, [1904] 2 K.B. 164 n,, at p. 167 n. 

164Dominion Building Corporation Ltd vy. R. [1933] A.C. 533, at p. 549 (per Lord 
Tomlin). 

165McDougall vy. Attorney-General, [1925] N.Z.L.R. 104, at p. 118 (per Reed J.). 
This restrictive definition of “rights” hardly seems justified. 

16610 and 11 Geo. VI, c. 44. (Printed in extenso in Notes and Documents, infra). 

167Hansard, Parliamentary Debates, House of Lords, vol. 146, no. 39, March 4, 1947 
(per Viscount Jowett on the second reading). 

168S, 2. 
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this Act, the Crown shall be subject to all those liabilities in tort to which, 
if it were a private person of full age and capacity, it would be subject ... . 
(b) in respect of any breach of those duties which a person owes to his 
servants or agents at common law by reason of being their employer ; and 
(c) in respect of any breach of the duties attaching at common law to the 
ownership, occupation, possession or control of property.” 

These statutory reforms avoid the references to “express” statements 
of crown statutory liability, but in effect retain the common-law rules 
determining the extent of crown liability on statutes. By only making the 
crown liable as at common law in sub-section 2(b) and (c) great loopholes 
are left. So long as the narrow common-law interpretations are followed in 
Great Britain the subject suing the crown will not, for instance, have the 
benefit of the Employers Liability Act, 1880'*° limiting the cases where 
common employment is a defence, nor of the Housing Act, 1936'"' sect. 
2 of which imposes civil liabilities on owners of small houses unfit for 
human habitation, nor of the Dogs Acts.''? Perhaps most serious of all, 
the Fatal Accidents Acts'*® will presumably not bind the crown. It is only 
with this recent assumption by the crown of liability in tort that the impor- 
tance of these immunities is being recognized. Section 4 evinces some 
recognition of the unfairness of the position by providing that Part II of 
the Law Reform (Married Women and Tortfeasors) Act, 1935,’™* and the 
Law Reform (Contributory Negligence) Act, 1945'*® shall bind the crown. 

Can the position in England be improved without further legislation ? 
It may be said that if the house of lords were to overthrow the existing 
rigid interpretation of the crown’s statutory liability (as is open to them 
since there is at present no binding house of lords decision,'"*) then there 
would be no necessity for legislative reform. Yet it must be remembered 
that these statutes creating tortious liability were passed when the crown 
could not even be sued in tort. It would be very difficult for the house of 
lords to frame a rule wide enough to cover such cases. An intention to make 
the crown liable can hardly be imputed to parliament if the crown were 

17043 and 44 Vict. c. 42. . 

‘7126 Geo. V and Ed. VIII, c. 51. 

1726 Ed. VII, c. 32; 18 and 19 Geo. V, c. 21. 

4789 and 10 Vict., c. 93; 27 and 28 Vict., c. 95; 8 Ed. VII, c. 7, as amended by 24 

25 Geo. V, c. 41. 

17425 and 26 Geo. V, c. 30. 

1758 and 9-Geo. VI, c. 28. 

17®The reversal of the rule in Chandler v. Webster, [1904] 1 K.B. 493, by the house 


of lords in Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Litd., [1943] 
A.C. 32, indicates that the house will not hesitate to upset where necessary court of appeal 





decisions of long standing, even though they have been consistently applied. 
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not liable at all in tort at the time of the passing of the act. It seems that 
two legislative changes are called for; firstly, a revised rule similar to the 
one suggested earlier for the Interpretation Acts, making the intention, 
object, and purpose of the statute the basic test, and abolishing the pre- 
sumption that the crown is not bound, and, secondly, an express provision 
that particular statutes including all those mentioned earlier in this para- 
graph shall bind the crown. 

Section 31 (1) of the Act is as follows; “This Act shall not pre- 
judice the right of the Crown to take advantage of the provisions of 
an Act of Parliament although not named therein; and it is hereby 
declared that in any civil proceedings against the Crown the provi- 
sions of any Act of Parliament which could, if the proceedings were 
between subjects, be relied upon by the defendant as a defence to the 
proceedings, whether in whole or in part, or otherwise, may, subject to 
any express provision to the contrary, be so relied upon by the Crown.” 
The latter half of this sub-section appears to modify the common-law, so 
that the crown will be able to set up a defence created by statute although 
no intention to benefit the crown can be read into the language of the 
statute. This is subject to “express provision to the contrary,” which will 
presumably be interpreted as it has been suggested that the qualification 
in the Interpretation Acts is to be interpreted; viz., only where it is evi- 
dent from the express language of the statute or by its necessary implication 
that the crown is not to have the benefit of a defence will the qualification 
apply. The effect of the other portion of the sub-section is to leave un- 
changed the common-law rules determining when the crown (other than 
when pleading a defence) is to have the benefit of a statute. It is important 
to notice the effect of this section on cases with facts similar to those of 
Cayser Irvine and Co. Ltd. v. Board of Trade.’ It will be recalled that 
there the crown pleaded by way of defence the benefit of a statute of limi- 
tation which had already been held not to bind the crown, and that the 
court did not finally adjudicate on the merits of this defence, although 
serious doubts were entertained as to its validity. In commenting on this 
case, it was suggested that there was no binding authority to justify the 
crown’s assertion. The effect of the Crown Proceedings Act must be that 
even though it has been decided that a statute does not bind the crown, 
nevertheless the crown can always plead that statute by way of defence, 
subject to any express provision to the contrary. Had this section been 
operative when Cayzser’s Case was decided it seems that the crown’s 
assertion would have been. incontestable. The rule in Great Britain must 
now be divided into two parts: (a) that the crown is entitled to the benefit 
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by way of defence of a statute in which it is not named, although it does 
not bind it; (b) that the crown in all other cases is entitled to avail itself 
of a statute when that is found by the court to be the object of the legis- 
lation. 


XIII 
CONCLUSION 


This survey reveals a melancholy state of affairs. Rules conceived in an 
age when the relations between king and parliament were still being 
defined, when crown immunity was axiomatic, and when judges were sub- 
servient to the crown, were often twisted by counsel to suit their case. 
These arguments and other precedents of doubtful worth were religiously 
copied by text-book writers until they came to be generally accepted, 
their dubious sources unchecked. The basic principles of statutory inter- 
pretation laid down in such decisions as Heydon’s Case‘™® have been lost 
sight of, and the rules encased in rigid maxims applied in a mechanical 
fashion. Many of these maxims have been embodied in statutes cast in so 
narrow a mould as to make the crown’s advantages in this field even 
greater than before. It may well be that these statutes would have been 
drafted otherwise had not their makers also been deceived by these views 
of text-book writers. 

The courts must cast aside the technique of literal interpretation, and 
must return to a consideration of the social policy of the statutes. But 
matters have gone too far to be rectified by judicial process alone. Amend- 
ing legislation removing these inflexible statutory definitions must be put 
through in order to give the courts the opportunity of interpreting statutes 
as human contrivances designed to serve human ends. 

H. STREET 
Faculty of Law, University of Manchester. 


178(1584) 3 Co. Rep. 7a. 





PARLIAMENTARY BROADCASTING AND THE 
LAW OF DEFAMATION 


[i there is one principle of the law of defamation on which the text- 

book writers are agreed, it is that no action will lie against a member 
of parliament for defamatory statements made in parliament.’ The authority 
for this principle is uniformly stated to be the famous article 9 of the Bill 
of Rights, 1689, viz., “that the freedom of speech and debates or proceed- 
ings in Parliament ought not to be impeached or questioned in any Court 
or place out of Parliament.” 

This rule has stood unquestioned since the enactment of the Bill of 
Rights. Radio communication and particularly the broadcasting of parlia- 
mentary debates raise the question whether the rule laid down in 1689 
applies as absolutely today as it has done in the last two and a half 
centuries. 

In two countries in the British Comonwealth with which the writer 
is acquainted, namely Australia (so far as the federal parliament is con- 
cerned) and New Zealand, proceedings in parliament are broadcast. Do 
the members of those legislatures enjoy the absolute privilege in respect 
of words spoken in parliament and communicated by radio to the outside 
world which they enjoy. when the words are not broadcast? Does the 
radio-station owner or the agency which provides the mechanical means 
of broadcasting the words incur any liability in respect of defamatory state- 
ments uttered by a member of parliament in the course of a debate in 
parliament, and broadcast? These are urgent questions. 

First, as to the liability of the member of parliament himself. In New 
Zealand, the situation will depend on the law, both common law and 
statute, as it existed before Marconi was heard of; for no legislation has 
been enacted dealing with the situation. 

Broadcasting of parliamentary proceedings in New Zealand is restricted 
to the lower house (the house of representatives). Arrangements for broad- 
casting were made in the most perfunctory manner. 

During the election campaign of 1935, the labour party declared that, 
if it was returned to power, it would make provision for the people to 
hear discussions in parliament on national questions. The labour party 
was returned to power and carried out its promise by equipping the lower 

1See, e.g., C. Gatley, Law of. Libel and Slander (3 ed., London, 1938), at p. 211; 


J. Salmond, Law of Torts (10 ed., London, 1945), at p. 316; P. H. Winfield, Text-Book 
of the Law of Tort (3 ed., London, 1946), p. 309. 
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chamber for broadcasting, in the interval between the election and the 
assembling of parliament in March, 1936.’ 

The writer has been unable to discover on whose authority this work 
was carried out. Certainly the house of representatives passed no reso- 
lution authorizing the work to be done or authorizing the broadcasting of 
debates. One might have expected the matter to have been submitted to a 
vote of the house, especially as a question of privilege was involved; or, if 
the labour party was so anxious to carry its election promise into effect and 
to have the necessary apparatus installed before parliament assembled, one 
might have expected the speaker, on behalf of the house, to have con- 
sented to the doing of the work. The house, however, lacked a speaker ; the 
former speaker, Sir Charles Statham, not having been a candidate at the 
1935 elections. 

The position in New Zealand is, therefore, that the house of repre- 
sentatives has not, at any time, passed any resolution authorizing the 
broadcasting of its proceedings. Nor has any act of parliament been passed 
authorizing such broadcasts or providing immunity for its individual 
members or, if it were needed, for the crown or for the minister in charge 
of broadcasting (the broadcasting service is a government agency in New 
Zealand) in respect of defamatory words used during proceedings of the 
house and broadcast. Broadcasting of proceedings of the lower house has, 
however, become an accepted part of radio transmission and, according 
to Mr. Hall (a former clerk of the House) “the most vocal element in 
the community seems to be in favour of its continuing.”’* 

A member of the lower house who was sued for defamation in respect 
of words used by him in the course of a debate in the house and broadcast 
would, presumably, plead the privilege conferred on him by the Bill of 
Rights. This privilege applies to him by virtue of sec. 242 of the Legis- 
lature Act, 1908, which enacts that “. . . the House of Representatives 

. Shall hold, exercise and enjoy every privilege which on Ist January, 
1865 (a date which refers to the Parliamentary Privileges Act, 1865) 
was possessed by the Commons in Great Britain . . . whether such privi- 
leges were held, possessed or enjoyed by custom, statute or otherwise.’”* 
The question for the court would be: does this absolute privilege obtain 





2See T. D. H. Hall, “Broadcasting Proceedings in the New Zealand Parliament,” 
_in 5 Journal of the Society of Clerks-at-the-Table in Empire Parliaments (1936), at 
p. 80. 

8See T. D. H. Hall, “Broadcasting Proceedings in the New Zealand Parliament,” in 
8 Journal of the Society of Clerks-at-the-Table in Empire Parliaments (1939), at p. 121. 

*Cf. Gipp v. McElhone, (1881) 2 N.S.W.L.R. 18, in which case it was held that the 
privilege of freedom of speech extended to a colonial legislative assembly. 
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if the member speaks, not merely to those present in the chamber, but, 
by means of broadcasting apparatus, to such members of the public at 
large as tune in to the appropriate, wave-length? It is submitted that the 
answer of the court to that question should be: the member enjoys, not 
absolute but, at best, qualified privilege only. 

The cases in which, in a civil or criminal action, the privilege of free- 
dom of speech has, since the enactment of the Bill of Rights, been called in 
question, suggest that the privilege is available only where the defamatory 
statement is one made and published “within the walls” of parliament. 

In R. v. Lord Abingdon,’ the defendant had sent to and had published 
in several public papers a speech, containing defamatory statements, which 
he had read in the house of lords. He was held to be guilty of defamatory 
libel. Lord Kenyon C. J. said that, as to the words in question, had they 
been spoken in the house and confined to its walls,° the court would have 
had no jurisdiction to call his lordship before them to answer for them as 
an offence. 

R. v. Creevey’ was a case in which the defendant, a member of parlia- 
ment, published in a newspaper a report of a speech, containing defamatory 
statements, delivered by him in the house of commons. The publication was 
a correct report of the speech and was made in consequence of an incorrect 
publication having appeared in the newspaper in question and in other 
newspapers. The defendant was found guilty of libel. Bayley J. said: “A 
member of Parliament has undoubtedly the privilege for the purpose of 
producing Parliamentary effect to speak in Parliament boldly and clearly 
what he thinks conducive to that end. . . . But if he is to be at liberty 
to circulate those imputations elsewhere® the evil would be very extensive. 
No member therefore is at liberty to do so.”® In similar vein were the 
words of Le Blanc J., the trial judge :*® “I stated to the jury as to the right 
of a member of Parliament to speak in Parliament what is defamatory to 
the character of another, that sitting in a Court of Justice we were not at 
liberty to inquire into that ; because every member had privilege of speech 
in Parliament; but when he published his speech to the world,” it then 
became the subject of common law jurisdiction.” 

In the famous case of Stockdale v. Hansard,* Lord Denman C. J. had 

®The writer's italics. 

7(1813) 1 M. & S. 273. (105 E.R. 102). 

’The writer's italics. 

®At p. 280. 

10At p. 282. 


11The writer's italics. 
12(1839), 9 A. & E.1. (112 E.R. 1112). 
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occasion to advert to this question. He said :** “Whatever is done within 
the walls of either assembly'* must pass without question in any other 
place. For speeches made in Parliament by a member to the prejudice of 
any other person or hazardous to the public, that member enjoys complete 
impunity.” 

Again, in ex parte Wason,’* Cockburn C. J. said:** “It is clear that 
statements made by members of either House of Parliament in their places 
in the House*" though they might be untrue to their knowledge, could not 
be the foundation of civil or criminal proceedings, however injurious they 
might be to the interest of a third person.” 

Likewise, in Bradlaugh v. Gossett,’* Coleridge L. C. J. said “What is 
said or done within the walls of Parliament'® cannot be inquired into in a 
court of law.”?° 

Dillon v. Balfour* appears to be the only case in which an action has 
been brought for slander in respect of words spoken by a member in parlia- 
ment and not published elsewhere. (The plaintiff also alleged that the 
defendant had supplied copies of his speech to certain newspapers and on 
that ground brought an action for libel also.) The action failed. The court 
said : “We have arrived at the clear conclusion that not only were the words 
spoken in Parliament, but that the sole speaking, which constitutes the 
cause of action in slander, is the speaking in Parliament.”** And again: 
“Where the privilege of freedom of speech is pleaded, the Court must . . . 
examine whether the words were spoken in Parliament; but once that 
matter is determined the jurisdiction of the Court is ousted.”** 

A fair interpretation of the words used in these judgements leads to the 
conclusion that the various judges were dealing only with the law as it 
affected circumstances in which the words were not merely spoken but 
were heard only in parliament. 

Hearing by a third person is of the essence of an action for slander. 
Members of parliament would require no privilege if their words were not 
heard; no privilege to protect them against action by the sovereign—the 
original purpose of the enactment of article 9 of the Bill of Rights, or 
against an action by an individual allegedly defamed by the words used. 

Hence it is submitted that the absolute privilege accorded by the Bill of 
Rights applies only when the words are spoken and heard within the 
chamber. For that reason it is submitted that when, by means of radio 





13At p. 114. 19The writer's italics 
14The writer's italics 20At p. 275 
15(1869), L.R. 4 Q.B. 573. 21(1887), 20 Ir. L.R. 600 
16At p. 576. 22The writer's italics 
17The writer's italics. 23At p. 611. 

18(1884), 12 Q.B.D. 271. 24#At p. 615. 
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communication, a member’s words are heard beyond the chamber, that 
‘member does not enjoy the privilege afforded by the Bill of Rights. In other 
words, he does not enjoy absolute privilege. 

Does a member then enjoy qualified privilege in respect of words spoken 
in parliament but heard beyond the walls of parliament? The argument in 
favour of his enjoying such qualified privilege would be that a fair and 
accurate unofficial report of proceedings in parliament is given qualified 
privilege—as was decided in the well-known case of Wason v. Walter?»— 
and that what is heard over the air is such a fair and accurate report. 

But it must be remembered that the privilege recognized in Wason v. 
I!alter was the privilege to publish reports of proceedings in parliament— 
not to publish a single speech in Parliament. As the court expressly said 
in that case :*° “A garbled or partial report, or of detached parts of pro- 
ceedings, published with intent to injure individuals will . . . be disen- 
titled to protection. Our judgment will in no way interfere with the decis- 
ions that the publication of a single speech for the purpose or with the 
effect of injuring an individual will be unlawful as was held in the cases of 
R. v. Abingdon™ and R. v. Creevey.”** 

Qua the member, when his speech is broadcast, it is a publication by 
him of a single speech and hence comes within the scope of the words just 
quoted. 

Again, it might be pleaded on behalf of the member that the speech was 
published for the information of his constituents and thus enjoyed the 
privilege recognized in Davison v. Duncan.** In that case, Lord Campbell 
C. J. said: “I should think that a publication of a report of his speech by 
a member of the House of Commons, bone fide addressed to his con- 
stituents would be privileged. The privileges in such a case would arise 
because the publication was as a communication between a member and his 
constituents and not because it was a true report of what took place in 
Parliament.’’*° It would, however, be difficult for a member to substantiate 
that plea. There would surely be an excess of publication, a wider dissemi- 
nation than was necessary, which would destroy the privilege. 

It is very doubtful therefore whether a member sued in an action for 


25(1868), L.R. 4Q.B. 73. The decision in Wason v. Walter has been confirmed by 
statute in New Zealand. S. 2 of the Law of Libel Amendment Act, 1910, enacts that in 
absence of proof of malice, a fair and accurate report of (inter alia) the proceedings of 
either house of parliament shall be deemed privileged. 

26At p. 94. 

27(1794), 1 Esp. 226. 

28(1813), 1 M. & S. 273. 

29(1857), 1 E. & B. 229. (119 E.R. 1233). 

2At p. 233. 
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slander in respect of words spoken by him in parliament and broadcast 
could claim even qualified privilege. 

To the submission made that in respect of a speech made in parliament 
and broadcast a member does not enjoy absolute privilege and, only 
questionably, qualified privilege, the answer might be made that, quite 
apart from any question of privilege, the member does not, in fact, publish 
his speech beyond the walls of the chamber. The rejoinder to such an 
answer is that the broadcasting station cannot, without the speaker’s co- 
operation, publish the words. It merely provides the machinery by means 
of which they are published. The speaker cannot make his words heard 
outside the chamber without the co-operation of the broadcasting station 
and the broadcasting station cannot, for its part, make the words audible to 
listeners on the radio unless he speaks. In legal language, the member and 
the person responsible for the broadcasting are joint tortfeasors in the same 
way as are the author of a libel and the newspaper which publishes it.” 
As such they are jointly liable, if liable at all, for any defamatory words 
broadcast. This problem has received the attention of the courts in the 
United States in Sorensen v. Wood.** In that case the court said: “The 
publication of a libel by radio to listeners over the air requires the par- 
ticipation of both the speaker and the owner of the broadcasting station. 
The publication to such listeners is not completed until the material is 
broadcast. As they must co-operate to effect the publication of the libel 
there cannot be said to be a misjoinder when they are sued together for 
damages resulting from their acts.”** 

The submission made above as to the extent of a member’s privilege 
for words spoken in parliament and broadcast may appear to be in conflict 
with the decision of the Oregon supreme court in Jrwin v. Ashurst.** The 
court held that the absolute immunity of a judge from liability for defama- 
tion published in the course of judicial proceedings was not affected by the 
fact that he allowed the installation of a microphone in his court-room for 
the direct public broadcast of a murder trial. The analogy between the 
publication of reports of judicial proceedings and the publication of reports 
of proceedings in parliament is, admittedly, complete so far as the law of 
defamation is concerned. In both cases the reports enjoy qualified privi- 
leges.*° 

While both for words spoken in parliament and for words spoken in 








31See Smith vy. Streatfield, [1913] 3 K.B. 764. 
$2(1932), 123 Neb. 348; 82 A.L.R. 1098. 
83See also Miles v. Louis Wasmer, (1933), 172 Wash. 466. 
34(1938) 158 Or. 61; see also 124 A.L.R. 997. 

35See Wason v. Walter, (1868), L.R. 4 Q.B. 73, at p. 94. 
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the course of judicial proceedings there is absolute privilege, the immunity 
available when judicial proceedings are broadcast (accepting as correct 
the decision in Irwin v. Ashurst) is not necessarily the same when parlia- 
mentary proceedings are broadcast. The courts must administer justice 
in public.** But proceedings in parliament need not be open to the public.** 
Any person can demand admission to a court of justice, but not to parlia- 
ment. In the broadcasting of judicial proceedings, therefore, those respon- 
sible for the broadcast are only allowing listeners to hear what they can 
demand, by attending at the court, to hear as of right. No one has a right 
to demand that he shall hear proceedings in parliament. It is submitted 
therefore that while, in accordance with the decision in Jrwin v. Ashurst a 
judge, and, presumably, counsel, jurors, and witnesses enjoy absolute 
privilege in respect of words spoken during the trial and broadcast, the 
same principle does not apply, at common law, to a broadcast of parlia- 
mentary proceedings. Secondly, as to the liability of the radio-station owner 
or of the agency which provides the mechanical means for broadcasting 
the proceedings. In New Zealand, the broadcasting service is owned and 
controlled by the state. It operates under the control of the minister in 
charge of broadcasting. The service is not, like that in Britain, operated 
by a corporation having rights and liabilities separate and distinct from 
those enjoyed and owed by a department of state. The relevant legis- 
lation (the Broadcasting Act, 1936) not having made the national broad- 
casting service liable for its tortious acts, the liability of the service is that 
of the crown. In New Zealand, the crown is not liable to be sued in tort 
for defamation, though it may be sued for certain other tortious acts.** It 
follows, therefore, that no action for defamation will lie against the crown 
in respect of defamatory words spoken in parliament and broadcast. If, 
in New Zealand, any broadcasting station were privately owned, then the 
liability of the owner of the station for defamatory words spoken in parlia- 
ment and broadcast over his station would, it is submitted, be the same 
as that of the publisher of a newspaper. He would, as was decided in 
Wason v. Walter*® and confirmed in New Zealand by the Law of Libel 
Act, 1910, enjoy qualified privilege. 

Wason v. Walter was decided on the analogy of the principles applicable 
to the publication of proceedings in courts of justice. Cockburn C. J. said: 
“To us it seems clear that the principles on which the publication of reports 


86Scott v. Scott, [1913] A.C. 417. 

37T. E. May, Parliamentary Practice, (14 ed., London, 1946), at p. 226. Cf. the many 
“secret sessions” held during the war. 

®8See the Crown Suits Amendment Act, 1910. 

89(1868), L.R. 4 Q.B. 73. 
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of the proceedings of courts of justice have been privileged apply to the 
reports of parliamentary proceedings. The analogy is in every respect 
complete.’’*° 

In Irwin v. Ashurst® the plaintiff was a witness in a murder trial. A 
microphone was installed in the courtroom and the trial was broadcast. In 
the course of his closing speech, counsel for the defendant said that the plain- 
tiff was a dope-fiend and that therefore her testimony was unworthy of 
belief. In an action for defamation the supreme court of Oregon held that 
the plaintiff's claim failed. The court said: “It is difficult to see any dif- 
ference in principle between radio broadcasting of court proceedings and 
the publication of the same in newspapers. . . . All it did was to transmit 
to the public a true and accurate report . . . of the trial.’’** If the decision 
in Irwin v. Ashurst is accepted as correct—and it is respectfully submitted 
that it is correct—it would follow that the same privilege attaches to a 
broadcast of parliamentary proceedings as the Oregon supreme court said 
attached to the broadcast of court proceedings. The limitations attaching 
to the privilege enjoyed when parliamentary proceedings are broadcast 
would, it is submitted, be the same as those attaching to a newspaper report 
of court proceedings. 

It must be remembered, however, that in Wason v. Walter,*® the 
court (as quoted above) said that a garbled or partial report, or of detached 
parts of proceedings, published with intent to injure individuals would be 
disentitled to protection and that the court’s decision would in no way 
interfere with the decisions that the publication of a single speech for the 
purpose or with the effect** of injuring an individual would be unlawful. 
Hence, to be on the safe side, the owner of a private broadcasting station 
which broadcast parliamentary proceedings would have to broadcast the 
whole of the proceedings of one sitting or, indeed, of more than one sitting 
if, in a subsequent sitting, the subject-matter discussed was the same as 
that discussed at the previous sitting. Otherwise it might be open to the 
plaintiff to allege that the report was a partial one and therefore one which 
did not enjoy privilege if, in all the circumstances of the case, it could be 
proved that the partial broadcast had the effect of injuring an individual. 

If, in New Zealand, the broadcasting service did not enjoy the immunity 
attaching to the crown, it might well, in prevailing circumstances, find itself 
~ #At p. 93. 

41(1938) 158 Or. 61; see also 124 A.L.R. 997. See, Supra. 

42As quoted by L. H. Eldredge, Modern Tort Problems (Philadelphia, 1941), at 
p. 55. 
43(1868) L.R. 4 QB. 73. 
#*The writer's italics. 
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liable at the suit of an individual defamed by words spoken in parliament 
because it had not broadcast the whole of the proceedings. In New Zea- 
land, at the present time, broadcasting of parliament ceases at 10.30 P.M. 
each evening, even though the house continues in session after that time. 
The situation may arise that a member makes a prima facie defamatory 
statement, which is broadcast, at 10.29 p.m. the defamatory nature of which 
is nullified by a statement made at 10.31 p.m. but not broadcast. The broad- 
casting station owner might find it very difficult to prove that the effect of 
the words broadcast was otherwise than to injure an individual. He would 
then be liable in damages. A broadcasting station owner who broadcasts 
parliamentary proceedings would be well advised therefore to broadcast the 
whole of the proceedings. Otherwise he is inviting trouble. 

When, in 1946, it was decided to broadcast the proceedings of the 
federal parliament in Australia, particular care was taken to ensure that no 
liability would attach to any person in respect of defamatory words spoken 
in parliament and broadcast. Consequently, section 15 of the Parliamentary 
Proceedings Broadcasting Act, 1946, enacted that “‘no action or proceed- 
ing, civil or criminal, shall lie against any person for broadcasting or re- 
broadcasting any portion of the proceedings of either House of Parliament.” 

This section would appear to be wide enough to cover the case 
both of the member who speaks and of the agency which transmits the 
words over the air. The debates on the bill in the federal parliament were 
however, all conducted on the basis that statutory protection was needed 
only for broadcasting agencies and not for individual members. They, it 
was suggested, would continue to enjoy the privileges granted by the Bill of 
Rights, 1689, notwithstanding the fact that their words were broadcast. 

For example, during the second reading debate in the house of repre- 
sentatives, the minister in charge of the bill (the Honourable A. A. Cal- 
well) said. “Clause 14 [now section 15] does not affect the privilege of 
members of Parliament, but only that of persons engaged in broadcast- 
ing.”** And the leader of the opposition—a distinguished lawyer, Mr. 
R. G. Menzies, said: “Whether an honourable member is reported in a 
newspaper or in Hansard or is broadcast, it is still true that what he says 
in the chamber cannot be made the subject matter of a cause of action 
against him.”** With great respect, it is submitted, for the reasons given 
above, that the right honourable gentleman’s statement, so far as it refers 
to broadcasting, does not represent the law. While the Commonwealth 
parliament was enacting legislation dealing with parliamentary broadcast- 
ing it might well have put the matter beyond doubt by extending the 





*See Australian Parliamentary Debates, 1945-6, no. 11, p. 2120. 
**Tbid., at p. 2159. 
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absolute privilege, in clear terms, to members whose speeches were broad- 
cast. 

To sum up: in the absence of legislation specifically dealing with the 
question in issue, it is submitted that a member of parliament whose speech 
in parliament is broadcast enjoys, at best, qualified privilege in respect of 
words used by him; and that the owner of the broadcasting station or the 
agency which broadcasts parliamentary proceedings also enjoys qualified 
privilege. 

In Wason v. Walter,’ Cockburn C. J. said: “It seems to us impossible 
to doubt that it is of paramount public and national importance that the pro- 
ceedings of the house of parliament shall be communicated to the public, 
who have the deepest interest in knowing what passes within their walls, 
seeing that on what is there said and done, the welfare of the community 
depends.’’** If it is desired that the mode of such communication should 
be by radio and if, at the same time, it is desired that members should 
retain their absolute privilege in respect of words spoken by them within 
the walls of parliament but broadcast, then, it is submitted, it is for the 
legislature to provide this privilege. It provided this privilege in 1689 in 
respect of words spoken and heard only within the chamber. It can provide 
a similar privilege today for words spoken within the chamber but heard 
by any one who chooses to adjust his receiving set to the appropriate 
wave-length. 

A. G. Davis 
Faculty of Law, Auckland University College, 
University of New Zealand. 


47(1868), L. R. 4 QB. 73. 
48At p. 89. 





DISCRETIONARY POWERS OF PUBLIC AUTHORITIES: 
THEIR CONTROL BY THE COURTS 


[* is proposed to examine a number of cases dealing with the control 

which the courts have over the unreasonable exercise of a statutory 
power by a public authority. In the cases which we shall deal with ex- 
clusively, parliament has merely conferred upon a public authority the 
power to perform some work, but it has not prescribed the manner in which 
that work is to be executed. It is left entirely to the discretion of the public 
body whether it shall adopt method A or method B in carrying out its 
plans under the statute. Can a public authority with such discretion choose 
any method which it likes, irrespective of the damage or inconvenience 
which it may cause to other persons? Can it act unreasonably in the ex- 
ercise of its power? Are there any limits to its discretion other than those 
in the statute itself? If so, what are they? What have the courts done when 
this problem has come before them ? 

The earliest case on this subject, as far as we have been able to dis- 
cover, is Leader v. Moxon.' In that case, the defendants were employed 
by the commissioners for paving, who had been authorized by an act of 
parliament “to pave, repair, sink, or alter the same [i.e., the street] in 
such manner as the commissioners shall think fit.”* Acting under these 
statutory powers, the defendants raised the level of the street adjoining 
the plaintiff’s house by 6 feet and thus shut out light from his windows 
and blocked up his doors. The plaintiff brought an action of trespass upon 
the case for damages against them. The defence was that they were given 
power by the statute to alter the pavement as they think fit; and if they 
have power “to raise it an inch, they may lawfully raise it a foot, or six 
feet”; the legislature intended that private property should give way to 
the public good; and that consequently no action would lie. The court 
rejected this argument in emphatic terms; and it held that “the commis- 
sioners had grossly exceeded their powers, which must have a reasonable 
construction. Their discretion is.not arbitrary, but must be limited by 
reason and law.” If parliament had intended them to demolish or render 
useless some houses for the benefit of the rest, “it would have given ex- 
press powers for that purpose.” Gould J. is reported to have said: “Every 
man of common sense must understand that this Act . . . ought to be 
carried into execution without doing such enormous injury to individuals.’”* 

1(1773) 3 Wils. K. B. 461; 2Bl. W. 924. 

211 Geo. ITI, c. 21. 

52 Bl W. 924, at p. 925. 

*3 Wils. K.B. 461, at p. 467. 
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Blackstone J. added: “I think the commissioners have acted arbitrarily 
and tyrannically, and that the damages are too small.”* The plaintiff was 
awarded £170 damages. As long ago as 1773, therefore, it was held that 
the discretion as to the manner of exercising a statutory power was limited 
“by reason and law.” On the face of this act the words used were wide 
enough to authorize this invasion of the plaintiff’s rights. The judges, 
however, were undoubtedly shocked at the great extent of the dam- 
age inflicted upon the plaintiff, and they could not believe that parlia- 
ment had intended, by the general language which it used in the act, to 
authorize any such extensive infringement of the plaintiff's common-law 
rights. They met the difficulty by resorting to the test of reasonableness : 
the discretion was to be limited by reason. What they did, in effect, was 
to read the act as though the word “reasonable” had been written into it 
before the word “manner.” On construction of the statute, they found that 
parliament intended that the commissioners should have only the power 
to act in a reasonable manner. The court was probably persuaded that this 
was the intention of parliament by the fact that, in another part of the 
statute, the commissioners were given power to lay out a new street “‘so 
as the same does not obstruct, hinder or prejudice the lights or free passage 
that any person hath to his lands. . . .” It should be noted that the control 
by the court in this case was achieved by a construction which they placed 
on the governing statute. The decision simply was that parliament had not 
given the power to do such an unreasonable act. 

A case similar to the one just discussed came before the court of king’s 
bench in 1792: British Cast Plate Manufacturers v. Meredith.’ Here, the 
defendants were also commissioners for paving and were acting under 
powers conferred by statute. They had raised the street level in front of 
the plaintiff's premises by 4 feet; and as a result his wagons could not use 
the entrance and it was impossible for them to reach his warehouses. The 
plaintiff brought an action upon the case against them. At the trial, a 
verdict was found for the plaintiff with £150 damages, subject to the opin- 
ion of the court of king’s bench. The plaintiff naturally relied on Leader 
v. Moxon; but, of that case, Lord Kenyon C. J. said: “I doubt the ac- 
curacy of the report of the case from Wils.; for I cannot conceive that the 
Judges, in considering whether or not the action could be supported, laid 
any stress on the enormity of the damage sustained by the plaintiff. That 
circumstance . . . could not of itself give a cause of action: that must have 
depended on the question, whether or not the commissioners exceeded their 





*Ibid., at p. 468. 
®(1792) 4 T.R. 794; 100 E.R. 1306. 
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jurisdiction ?’”’? With all due respect, one would submit that the judges in 
Leader v. Moxon laid stress on the enormity of the damage, not because 
it gave a cause of action of itself, but because, once they had decided that 
the discretion given to the commissioners was only a limited one and that 
it had to be exercised reasonably, the amount of the damage caused became 
a most relevant factor in determining the reasonableness of the com- 
missioners’ action. If they acted unreasonably, then they had exceeded their 
jurisdiction and were liable for any damage which they might cause; and 
so it was held by the court in that case. In British Cast Plate Company 
Case, two of the judges (Lord Kenyon C. J. and Buller J.) found that 
express power had been given to do these acts; and, as these powers had not 
been exceeded, no action could be maintained against them. But Buller 
J. and Grose J. also held that the action could not be maintained because 
a particular remedy was pointed out by the act, i.e., a clause empowering 
the commissioners to award satisfaction to persons injured by the exercise 
of their powers. There was no mention in the judgements of the court’s 
having any jurisdiction to restrain an exercise of a statutory discretionary 
power merely because it was being used in an unreasonable manner. 
The next case in which the manner of exercising a discretionary power 
was discussed, was Sutton v. Clarke.* The defendants, the trustees of a 
turnpike road, were empowered by the act to cut watercourses through any 
lands to drain the roads or to prevent them from being overflowed. Acting 
on the advice of their surveyor, they cut a channel from the road and con- 
ducted the water into the ordinary fence ditches of the plaintiff’s land, 
which were insufficient to discharge it. The plaintiff's land was conse- 
quently overflowed; and he brought an action upon the case against the 
trustees for damages. Judgement was given for the defendants, the court 
finding that they had not exceeded their jurisdiction, that there was no 
question of negligence, and that “they did the act in the manner, which, 
according to the best information they could obtain, was the best mode.” 
The ratio decidendi of the case was not, therefore, any new principle— it 
was simply that they had not exceeded their powers under the statute. The 
case, however, is interesting for its dicta on Leader vy. Moxon. Gibbs C. J. 
delivering the opinion of the court, had this to say about that case: “The 
commissioners did not exceed their jurisdiction, and were exercising 
powers given them by an Act of Parliament; but the court thought they 
were acting in a most tyrannical and oppressive manner, and that though 
they had a right to pave, and perhaps to raise the street, they had acted 
so arbitrarily, that they were answerable. With that judgement this court 
"Ibid., at p. 796. rere : gr oer = es 
(1815) 6 Taunt. 29; 128 E.R. 943. 
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entirely agrees. If commissioners, acting within their jurisdiction, act 
wantonly and oppressively, they are responsible to any individual for the 
injury they do him.”® We have already suggested that the ratio decidendi 
of Leader v. Moxon was nothing more startling than that parliament (it 
was found on construction of the statute) had intended that the powers 
conferred by it should be employed only in a reasonable manner, and that 
consequently the defendants, having acted unreasonably had exceeded those 
powers. In the opinion of the court in Sutton v. Clarke, however, the de- 
cision in Leader v. Moxon went very much further. For them it decided 
this principle: even if the commissioners do act within their statutory 
powers, they are nevertheless responsible to any individual for any injury 
they do to him if they are acting wantonly and oppressively. Such a prin- 
ciple seems very much wider than the statement in Leader v. Moxon that 
the discretion was limited “by reason and law.” It might be wide enough 
to cover not only unreasonable conduct, but also conduct actuated by im- 
proper motives; it depends upon the meaning of “wantonly and oppres- 
sively”! If this principle is correct, then in every case, even though it was 
perfectly clear that the public authority had not exceeded its power, the 
court could still examine its conduct to determine whether it was acting 
wantonly or oppressively. In short, the courts would have a great super- 
visory power over public authorities, and they would not be confined to 
deciding merely whether conduct is ultra vires or not. They would ask two 
distinct questions: (¢) Does the public authority have the power to do this? 
If it does have the power then, (ii) is it acting wantonly or oppressively ? 

As yet, this principle was supported solely by obiter dicta. In 1824, it 
received further support from the judges in Boulton v. Crowther.*® But, 
here again we submit that it was merely obiter dicta. In this case, the 
trustees of roads had been authorized by statute “to make, divert . . . alter, 
and improve”"’ several roads under their care. Acting under these powers, 
they had lowered the road adjoining the plaintiff's pleasure-ground in one 
part and raised it in another; and as a result it was impossible, or incon- 
venient, for vehicles to enter the plaintiff's premises. The plaintiff brought 
an action for damages: Some evidence was given that the work was done 
carelessly and negligently. The court held that the act authorized the de- 
fendant to do the works complained of, and that they had not exceeded 
their authority. The jury had found that they had not acted arbitrarily, 
oppressively, or carelessly. They were, therefore, not liable. Abbott C. J., 
in answering the question whether any individual who has sustained some 


®At p. 43 
10(1824) 2 B. & C. 703; 107 E.R. 544. 
11General Turnpike Act, 3 Geo. IV, c. 126. 
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special injury from an act which has been done by persons in the execu- 
tion of a public trust, and for the public benefit, and which by law they 
may do, referred to Lord Kenyon’s judgement in The British Plate Glass 
Company Case that, if the commissioners act within their jurisdiction, the 
action at common law cannot be maintained. But he continued : “If, in doing 
the act, they acted arbitrarily, carelessly or oppressively, the law in my 
opinion has provided a remedy. But the fact of their having so acted is 
negatived by the finding of the jury. I am therefore of opinion, that the 
defendant was not liable to this action.’’”'? Bayley J. said substantially the 
same thing. Holroyd J. stated his views more precisely: “No action will 
lie for what they have done in the execution of that public duty, unless 
they exceeded the authority entrusted to them, or abused that authority, 
by acting arbitrarily, wantonly or oppressively, in the mode of carrying it 
into execution. . . . The act done being itself lawful, can only become un- 
lawful in consequence of the mode in which it is carried into execu- 
tion. . . .7°” This is a strong statement in favour of the principle. 

In Milward v. Redditch Local Board of Health, the board had re- 
paired a road under powers conferred upon them by the Public Health 
Act, 1848,"° and, in doing so, they had raised a footpath by the side of the 
road a few inches, the effect of which was to prevent water which fell 
upon the space between a warehouse of the plaintiff and the road, from 
draining into the road. The damp from the water which collected there 
caused the plaintiff’s needles, which were stored in the warehouse, to rust. 
The plaintiff filed a bill for an injunction compelling the defendants to re- 
move the obstruction and thus allow the water to escape into the road as 
it had done in the past. The court gave judgement for the plaintiff and 
issued a mandatory injunction to prevent the defendants from allowing 
this water to remain dammed up on the plaintiff's land. Referring to public 
bodies acting under statutory powers, Lord Romilly M. R. said: “If they 
do what is necessary in the regular course of their business, they are en- 
titled to do it for improvement, and they are the sole judges, but they are 
bound to do it in such a manner as to produce the least possible injury to 
a person who is a neighbour.’** This statement would lead one to think 
that, when a discretion as to the manner of exercising a power is left to 
a public body by statute, it is not enough for it to act reasonably: it must 
in every case cause “the least possible injury.” One doubts whether Lord 

12(1824) 2 B. & C. 703, at p. 707. 

13At p. 709. 

14(1873) 21 W.R. 429. 


15Ss. 68, 123, 148. 
76(1873) 21 W.R. 429, at p. 431. 
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Romilly meant to say anything more than that such bodies must not cause 
any more injury than is reasonably necessary in the circumstances of the 
case. The decision in an earlier case, Stainton v. Metropolitan Board of 
W orks, certainly does not support a “least possible injury” theory. There, 
as a result of the operations of the defendants while building sewers under 
statutory powers, a natural spring of water on the plaintiff’s land was af- 
fected and ceased to flow. The plaintiff had used this spring to supply 
artificial lakes and other works of ornament in his garden and had spent 
considerable sums on it. Its ceasing to flow was a serious injury to him. 
He sought an injunction to restrain the defendants from causing or con- 
tinuing the diversion of the stream. It was found that the defendants had 
constructed the sewers skilfully in the proper and usual manner. It ap- 
peared, however, that there was a peculiar mode of construction which, 
if used, would have avoided the interference with the spring; but it was 
very much more expensive. The plaintiff contended that, if there was a 
manner of doing the work which would avoid causing him injury (i.e., it 
would cause the least possible injury), then the defendants should be com- 
pelled to use it, no matter what it cost them. This argument was not ac- 
cepted by the court, which held that the legislature did not intend that the 
defendant should adopt a peculiar mode of construction to meet an ex- 
ceptional case like the plaintiff's. Clearly, it would have been unreasonable 
to require the defendants to undertake an enormous expenditure in order 
to avoid disturbing the plaintiff’s artificial lake. And so the court refused 
to compel the defendants to use a method which was unreasonable, even 
though the use of that method would have enabled them to do the work 
without any injury to the plaintiff. One cannot say, therefore, that a public 
authority must always choose that method of execution of its powers which 
will cause the least possible injury. Any control over its discretion must 
be guided by what is reasonable in the circumstances of each case. 

Now, apart from Milward v. Redditch Local Board of Health, the 
actual ratio decidendi of the cases which we have discussed, can be said 
to be consistent with the ordinary principle that, if statutory bodies do not 
exceed their powers under statute, the courts cannot interfere with the 
exercise of those powers. The statements about their liability for acting 
arbitrarily, wantonly, and oppressively may be explained away as being 
merely obiter dicta. But how can the decision in Milward v. Redditch Local 
Board of Health be explained? There was nothing in the act which would 
entitle one to say that parliament had intended that the board should be 
“bound to do it in such a manner as to produce the least possible injury 
to a person who is a neighbour,” and that it was consequently acting be- 

17(1857) S WR. 305.” . 
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yond its powers in damming up the water on the plaintiff's land. It would 
appear that the court, in requiring the defendants not to do the work in a 
certain manner, was controlling the discretion which had been left to the 
board. Here then we have a case whose ratio decidendi is that the courts 
have a supervisory jurisdiction over the manner of exercise of discretionary 
statutory powers by public authorities. 

In Vernon v. Vestry of St. James, Westminster,* the vestry was pro- 
posing to build a urinal only a few feet away from the plaintiff’s house. 
The plaintiff sought an injunction to restrain it from doing so. The trial 
judge found that the urinal would be a nuisance and he therefore granted 
an injunction. The court of appeal affirmed this decision. The actual de- 
cision was that the defendants had committed a nuisance which the act did 
not authorize, and they were consequently exceeding their powers. The 
trial judge, Malins V.C., however, made this statement: “But great as 
the powers of vestries under the Act are, they are not absolute, and vestries 
are, like all other public bodies, liable to be controlled by this Court if 
they proceed to exercise their powers in an unreasonable manner, whether 
they are induced to do so by improper motives or from error of judge- 
ment.”"*® This, of course, was obiter dicta. 

Again, in Goldberg and Son, Ltd. v. Mayor, etc., of Liverpool,” the de- 
fendants were given power by s. 36 of the Liverpool Corporation Tram- 
ways Act, 1897, to “repair, alter and reconstruct the tramways . . . as they 
may see fit... and may... maintain... over... the surface of any 
street all such works as may be necessary or expedient... .” The de- 
fendants, acting under these powers, erected .a pole and fuse-box in the 
footpath close to the principal entrance of the plaintiff's premises. The 
plaintiff sought an injunction to have them removed, on the ground that 
the defendants had not exercised their powers “in a proper and reasonable 
manner.” At the trial, Hall V.C. was of the opinion that the defendants 
had acted perversely and unreasonably and he therefore granted the in- 
junction. The basis of his decision was as follows: “It is . . . clear that if 
the work is carried out in a perverse, arbitrary, or vexatious spirit, the 
court will interfere. The authority must act in a bona fide and reasonable 
manner . . . not occasioning needless injury. .. .”** The court of appeal, 
however, held that the nuisance created by the defendants was authorized 
by the statute; and that the defendants were acting bona fide and reason- 
ably. Lindley M. R. stated it thus: “The nuisance has been sanctioned by 


18(1880) 16 Ch. D. 449. 
19At p. 459. 

20(1900) 82 L.T. 362. 
21At p. 363. 
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the Act of Parliament, and unless they can show that the powers . . . have 
been so abused that this court ought to say to the defendants, ‘We will 
interfere and prevent you using your rights,’ the plaintiffs have no case. ... 
In my judgement, the plaintiffs fail to make out the essential proposition .. . 
that there has been such an abuse of the powers of the defendants that this 
court can interfere.”22 What did Lindley M. R. mean by “an abuse of 
powers” which would justify the interference of the court? Is acting un- 
reasonably an abuse of power’ It would seem that Hall V. C. held the 
view that unreasonable conduct was an abuse of power. We would suggest, 
however, that Lindley M.R. did not intend to subscribe to the view that 
the court could control the unreasonable exercise of a power irrespective 
of the terms of the governing statute, for, later in his judgement, he con- 
tinued: “If they li.e., the defendants) have the powers and exercise them 
bona fide for the purposes for which they are conferred, we have no juris- 
diction to interfere.”** 

We come now to an important case, Mayor and Councillors of East 
Fremantle v. Annois,™ the facts of which are strikingly similar to some of 
those already discussed. By s. 109 of the Municipal Institutions Act, 1895 
(Aus.), the appellants, the East Fremantle Corporation, were authorized 
to “make, alter, level, grade . . . repair . . . and otherwise improve all pub- 
lic places, streets, thoroughfares . . . within the municipality.” At the re- 
quest of ratepayers and in order to improve a street, they reduced the 
gradient opposite the respondent’s house to such an extent that it was left 
on the edge of a cutting with a drop of about 6 or 8 feet to the road. The 
respondent brought an action alleging that the appellants had “wrongfully, 
arbitrarily, negligently and oppressively” made an excavation in front of 
his premises and so had deprived her of access thereto. She claimed an 
injunction or alternatively £1,000 damages. At the trial, the jury found 
for the appellants; but on appeal a new trial was ordered on the ground 
of misdirection by the trial judge. The corporation appealed to the privy 
council who discharged the order for the new trial and restored the judge- 
ment of the trial judge. Lord Macnaghten, delivering the judgement of 
their lordships, said :*° 

The law has been settled for the last hundred years. If persons in the position of the 
appellants, acting in the execution of a public trust and for the public benefit, do an 
act which they are authorized by law to do, and do it in a proper manner, though the 
act so done works a special injury to a particular individual, the individual injured 
cannot maintain an action. He is without remedy unless a ‘remedy is provided by the 


22At p. 366. 

23 Ibid. 

34/1924] I K.B. 514. 
25At p. 217. 
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statute. That was distinctly laid down by Lord Kenyon, C. J., and Buller, J., and 
their view was approved by Abbott, C. J., and the Court of King’s Bench.*° At the 
same time Abbott, C. J., observed that if in doing the act authorized the trustees acted 
arbitrarily, carelessly, or oppressively, the law in his opinion had provided a remedy. 
Those words, arbitrarily, carelessly, or oppressively, were taken from the judgement of 
Gibbs, C. J., in Sutton v. Clarke,?* decided in 1815. As applied to the circumstances of 
a particular case, they probably create no difficulty. When they are used generally and 
at large, it is not perhaps easy to form a conception of their precise scope and exact 
meaning. 

He quoted with approval an observation of Collins L. J. in Southwark 
and Vauxhall Water Co. v. Wandsworth Board of Works: “The only obli- 
gation on the defendants was to use reasonable care to do no unnecessary 
damage to the plaintiffs.”** And then he continued: “In a word, the only 
question is, Has the power been exceeded? Abuse is only one form of ex- 
cess. Their Lordships are of opinion that the principles laid down by Lord 
Kenyon and Abbott C. J., have not been in the slightest degree modified 
by the more recent cases .. . .”” One must confess having some difficulty 
in understanding just what the learned judge meant. At first he says that 
not only must a public authority be authorized to act by law, but if must 
also do so in a proper manner. What did he mean by “proper manner”? 
—merely “without negligence”? He also refers to the statement of Collins 
L. J. that there is an obligation to use reasonable care to do no unnecessary 
damage to the plaintiff. But does this mean merely that they, in doing any 
act, must not do it negligently, as was decided in Mersey Dock Trustees 
v. Gibbs?** Or does it mean that they, in deciding whether to employ 
method A or method B to carry out some work authorized by statute, 
must use reasonable care to choose that method which will cause the least 
harm to a neighbour? And then he concludes that the only question is, 
“Has the power been exceeded?” The actual decision in this case was that 
the appellants had power under their statute to lower the street, and that 
they had not exceeded that power. The remarks of Lord Macnaghten, 
even if somewhat confusing, are nonetheless interesting. From this judge- 
ment, one feels that the opinion of the privy council in 1902 was that, if 
the legislature has given discretionary statutory powers to a public body, 
then the courts cannot interfere when that public body is exercising their 
powers without in any way exceeding them—i.e., the court would not be 
able to say that they should not do it in manner A because manner B 
will do less harm or is better in some respect. 

Many of the statements of the judges appear at first sight to be ex- 


26See British Cast Plate Company Case and Boulton v. Crowther. 
27See supra. 

28[1898] 2 Ch. 603, at p. 613. 
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pressing the proposition that even though a public authority may not be 
exceeding its powers, yet the court can control it and, perhaps, restrain it 
from acting on the ground that it is exercising its powers unreasonably. 
In the majority of cases, however, the decisions do not establish any such 
principle ; they simply decide that the statute does not authorize unreason- 
able conduct, and, consequently, that the public authority is exceeding its 
powers if it is acting unreasonably. This is seen clearly in the judgement 
of Farwell J. in Roberts v. Charing Cross Railway Co.*° The defendant 
company was authorized by statute to erect certain buildings; and they 
were carrying on work on the site of a proposed station by night as well 
as by day. The plaintiff, who occupied a house nearby, sought to restrain 
them from working at night, alleging that it was a vexatious and unreason- 
able abuse by the defendants of their statutory powers. The defendants 
argued that they had power to carry on the work; and it, therefore, does 
not matter if it is unreasonable. During the argument most of the cases 
discussed above were brought to the notice of the court. Farwell J. gave 
judgement for the plaintiff. He said: “If the Legislature has given powers 
and those powers are being used for the purpose of carrying out the work 
authorized and it is admitted that the mode in which they are being used 
is unreasonable, that is an abuse of power so given and is therefore ultra 
vires.” ** To hold that it is ultra vires because it is unreasonable, one must 
first find that the legislature did not authorize unreasonable conduct. One 
must read “reasonable” into the statute. And this is what Farwell J. did. 
He said: “It is impossible for the court to impute to the Legislature an in- 
tention to grant powers to be exercised in an unreasonable manner. Of 
course, however unreasonable it may appear a priori, if the Legislature 
has authorized it, then it ceases to be unreasonable.”** According to him, 
therefore, the courts simply presume that the legislature does not intend 
to authorize unreasonable conduct; and they will control unreasonable 
actions unless the party claiming to act unreasonably can convince them 
that the legislature intended to authorize such conduct in the particular 
case. Put into these words, the control exercised by the courts does not 
assume any unusual character; nor does it appear to give the courts the 
right to replace a discretion given by statute to a public body with their 
own discretion. It recognizes that parliament can give a discretionary 
power and provide that the courts are not to interfere with its exercise. 
The conduct of the defendant in the Charing Cross Railway Company Case 
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obviously amounted to a nuisance; and, in effect, the court found that the 
statute did not authorize the commission of a nuisance. 

The decision in Roberts v. Hopwood** is an interesting example of the 
control of the courts over unreasonable conduct. The Metropolis Manage- 
ment Act, 1885, s. 62, provided that a metropolitan borough council 
“shall... employ ... such... servants as may be necessary, and may 
allow to such ... servants ... such ... wages as [the council] may 
think fit.”” The borough council of Poplar paid to its lowest grade of workers 
a minimum wage of £4 per week, notwithstanding that this wage was con- 
siderably in excess of that being paid by other employers to their employees 
of similar rank. The district auditor, acting under his statutory powers, dis- 
allowed the excess on the ground that it was contrary to law, and he sur- 
charged the amount on the members of the council who had authorized 
the payment. The applicants brought this action to have this disallowance 
and surcharge on them quashed. They claimed that it was an improper 
limitation of their statutory discretion. The divisional court held** that 
the words “as they think fit” did not entitle a council to pay any sum they 
liked to any of their employees; that the payments here were so excessive 
as to go beyond the limits of legality, and became an illegal or ultra vires 
payment; and that they were therefore contrary to law. In other words, 
the court read the words “reasonable” into the Act: parliament had not 
intended to authorize excessive wages. This decision was reversed by the 
court of appeal (Bankes L. J. dissenting) which held that the payments 
were not contrary to law.** Scrutton L. J. decided that the payments did 
not exceed the reasonable limits of the discretion. Atkin L. J. held that 
the council had an unlimited discretion provided that they exercised it in 
good faith. It should be noticed that Scrutton and Bankes L. JJ. were 
agreed on the principle which was the basis of the judgement of the di- 
visional court, namely, that excessive payments were “contrary to law.” 
On appeal to the house of lords, the decision of the divisional court was 
restored. The house of lords held that the council had to act reasonably 
in fixing wages and the applicant had not done so. Lord Wrenbury based 
his judgement on these grounds: “A person in whom is vested a discretion 
must exercise his discretion upon reasonable grounds. A discretion does 
not empower a man to do what he likes merely because he is minded to 
do so... . In other words, he must . . . ascertain and follow the course 
which reason directs. He must act reasonably.”** 

94[1924] I KB. 514. 
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In 1926, this problem again came before the courts. In Howard-Flan- 
ders v. Maldon Corp.,*"’ the defendant corporation: had been given power 
to “cause all . . . streets to be levelled, paved . . . altered and repaired as 
occasion may require; they may . . . cause the soil . . . to be raised, lowered, 
or altered as they think fit... .” Acting under this power, the corporation 
widened a narrow street in the town by entirely removing a raised and 
kerbed footway on one side, and throwing its site into the carriage-way. 
This was done without the consent of the owner of the adjoining house 
who was also the owner of one-half of the soil of the road; and he brought 
an action for a mandatory order to restore the footway and for damages. 
Access to and egress from the plaintiff's house had been made inconvenient 
and dangerous by the removal of the footway. The court of appeal held 
that the defendant corporation had acted unreasonably, though bona fide, 
and had caused the plaintiff unnecessary damage; and it affirmed the 
judgement of the lower court ordering the defendants to restore the plain- 
tiff’s footpath to a width fixed by the court. Lord Hanworth M. R., after 
referring to the British Cast Plate Company Case, Boulton v. Crowther, 
Sutton v. Clarke and Roberts v. Charing Cross Electric Railway Co., said 
“Prima facie the defendants would be right in improving the highway, but 
they must not act unreasonably, arbitrarily, oppressively or wantonly. 
Who is to determine whether they have done so? Is it for them to deter- 
mine, and are they the last word in such a matter, or can their conduct be 
called in question? No doubt here no suggestion has been made which 
casts a doubt upon their bona fides. They have purported to act, and in- 
tended to act as the highway authority in the interests of the public, but 
it is clear from the cases which I have referred to, and in particular the 
case of Boulton v. Crowther, that the question of whether or not they did 
act in a manner which was not negligent or unreasonable or arbitrary or 
careless or oppressive, is a matter which is to be determined not finally by 
themselves, but can be submitted, upon proper evidence, to the verdict of 
a jury. ... The result is that it is not for the defendants to say: ‘We have 
acted bona fide,’ and to say that that concludes the matter. Their conduct 
can be re-examined before a tribunal. . . .”** Scrutton L. J. agreed with 
this, although he did not favour the use of such a string of adverbs and 
preferred to express it in this way: 

But I myself very much prefer the way in which it was put by Lord Collins in 
Southwark and Vauxhall Water Co. v. Wandsworth Local Board .. . as collated 
by Farwell J. in Roberts Case (87 L.T. Rep. 732): “Merely an assertion of the 
proposition so frequently affirmed that where statutory rights infringe upon what 
but for the statute would be the rights of other persons, they must be exercised ac- 


87(1926) 135 L.T. 6. 
38At p. 10. 
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cordingly so as to do as little mischief as possible.” Again the Master of the Rolls 
says: “But it must be admitted that the defendants are bound to exercise their 
statutory powers with reasonable regard for the rights of other persons.” That seems to me 
a much more satisfactory way of putting it than the string of adverbs which appears 


in Boulton v. Crowther.®® 

Sargant L. J. adopted this test: “The obligation of the Corporation, 
the local authority, was to use reasonable care to do no unnecessary damage 
to the plaintiff.”*° From these judgements it is clear that the court of ap- 
peal adopted, as the basis of its decision, the principle that, although a pub- 
lic authority does not exceed its statutory powers (i.e., its conduct is there- 
fore intra vires), nevertheless the court can examine its conduct and, if it 
is of opinion that it is unreasonable or is doing unnecessary harm, will re- 
strain it. Nowhere do the judges hint that their decision is based upon a 
construction of the statute—i.e., that the legislature did not intend the de- 
fendants to have powers to choose this unreasonable method of carrying 
out the works. For them it is apparently a well-established principle of 
law that statutory discretionary powers must be exercised reasonably so 
as not to do any unnecessary damage to the plaintiff, irrespective of the 
intention of the legislature. But we have seen above that Milward v. 
Redditch Local Board is the only previous case in which such a principle 
could be said to be the basis of the decision. It is true that many judges 
since Leader v. Moxon have uttered dicta and made loose statements 
which show that many of them believed that the courts could exercise 
such a control over the discretion of public bodies. On the other hand, the 
British Cast Plate Company Case and Mayor and Councillors of East 
Fremantle vy. Annois support strongly a contrary view, namely, that if a 
public body has not exceeded its powers, the court cannot control it. It is 
submitted, therefore, that the court of appeal in Howard-Flanders v. Mal- 
don Corp. converted into a principle of law what could easily have been 
held to be merely obiter dicta. 

In Lagan Navigation Co. v. Lambeg Bleaching Co., Ltd.,** Lord At- 
kinson made this statement in the house of lords: “These cases establish, 
I think, this principle: That if a man or a public body have statutory 
powers which he or they may at will exercise in a manner hurtful to third 
parties, or in a manner innocuous to third parties, that man or body will 
be held to be guilty of negligence if he chooses or they choose the former 
mode of exercising his or their powers and not the latter, both being avail- 
able to him or them.”*? This statement, however, should not be taken as 

39At p. 11. 

49At p. 12. 


411927] A.C. 226 (H. of L.). 
*2At p. 243. 
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authoritative and binding on the courts. It is obiter dicta. It was held that 
the appellants had been left by the statute no option as to which of two 
possible courses they would select for the exercise of their statutory powers 
and the discharge of their statutory duties; and they were, therefore, pro- 
tected by statute from liabilty for nuisance, assuming they had committed 
one. Moreover, Lord Atkinson referred by name only to Geddis v. Pro- 
prietors of Bann Reservoir** and to Bligh v. Rathangan River Drainage 
Board,“ the latter being an Irish case. He mentioned “several other au- 
thorities to the like effect,” but he did not specify what they were. 

We next come to a recent case in the court of appeal: Provender 
Millers (Winchester), Ltd. v. Southampton County Council.’ The de- 
fendant council, pursuant to their statutory duties in respect of bridges 
and highways, had inserted a new culvert in a stream so as to give extra 
support to a highway passing over the stream; and they also did other 
work to prevent the flooding of the highway at certain times of the year. 
As a result they diminished the natural flow of a river, thereby causing 
injury to the plaintiffs by preventing sufficient water to supply the neces- 
sary water-power from reaching their mill. The plaintiffs sought an in- 
junction to compel the defendants to restore the supply of water. At the 
trial, Farwell J. granted an injunction. He held that: “there is no right in 
a council in the position of the defendants to shelter themselves behind 
the powers given to them by Parliament and to damage other persons, un- 
less they can show not only that the work was done properly in all respects 
and in pursuance of their powers, but also that they could not in any 
reasonable way have achieved the end prescribed without doing the damage 
which in fact resulted.’’** He also said: 

When Parliament imposes upon a body of persons duties which have to be carried 
out it does not give them prima facie any right to invade other persons’ rights. There 
may be cases where Parliament does authorize a particular thing to be done in a 
way which will lead to the invasion of other parties’ rights . . . but if as in this case, 
Parliament imposes duties . . . but does not specify the time when or the method 
by which they are to be performed, then in the performance of them those persons 
have no right to invade the rights of others . . . , unless they can show that the work 
done was reasonably necessary . . . , and that, if it resulted in damage, there was no 
way of doing it which would not have had that effect.4” 

In the court of appeal, this judgement of Farwell J. was affirmed. Sir 
Wilfred Greene M. R. said that the defendants had actually done some- 
thing beyond what their duty imposed upon them; they had gone further 

43(1878) 3 App. Cas. 430. ? 

#4(1898) 2 LR. 205. 

451940] Ch. 131. 

*6At p. 138. 

4TAt p. 137. 
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and effected a permanent alteration in the natural flow of the stream. “It 
is for them . . . to justify that excess,” he emphasized.** And he continued: 
“The appella:ts really made no attempt to discharge the burden upon 
them of showing that the statutory object . . . could not reasonably have 
been achieved without . . . permanently altering the normal flow of the 
river to the prejudice of persons interested in the water. . . .”**® In this case 
it was held that the defendants had failed to justify their action; they had 
not discharged the burden which the law imposes upon them. In other 
words, it was found that the statute did not authorize this invasion of the 
plaintiff's rights. The defendants had exceeded their powers, and so they 
could be restrained by an injunction. 

The judges show clearly, by their statements in the cases which we 
have examined, that they consider it their duty to safeguard jealously 
the interests of individuals against unreasonable action on the part of pub- 
lic authorites. And there is no doubt about the fact that the courts do ex- 
ercise a control over the discretionary statutory powers of public au- 
thorites.°° The judgements do not reveal any clear and coherent principles 
upon which this supervisory jurisdiction of the court is founded. The 
basis for the control is usually that the statutory power has been exceeded ; 
but we have seen that in at least two cases the court interfered with the 
exercise of a discretion when there was no question of the public authority 
having exceeded its powers—in Milward v. Redditch Local Board and in 
Howard-Flanders v. Maldon Corp. The only ground for the decisions in 
these two cases, it would seem, is that the defendants were acting un- 
reasonably and were causing the plaintiff more damage than they need 
have done. It is submitted that the unreasonableness or wantonness or op- 
pressiveness or carelessness of an action of a public authority in the ex- 
ercise of its discretion is not alone a sufficient ground for interference by 
the court: it must be an unreasonable or wanton or oppressive or careless 
(these words are repeated here because they are constantly used by judges; 
“unreasonable” embraces the meaning of them all) act which the defendant 
public authority cannot justify under its governing statute. The principles 
which should guide the courts in their control of unreasonable conduct of 
public bodies will become apparent if we refer to a few well-recognized 
rules of law relating to public authorities. 

(1) It is a common-law rule that a public authority, in the absence of 
48At p. 147. 
*9At p. 148. 
50Tt is interesting to note that we have found no case in which a court has refused 
to control a discretion which was being exercised in a grossly unreasonable manner. 


For a discussion of some of the methods of control, see G. E. Treves, “Administrative 
Discretion and Judicial Control” in 10 Modern Law Review (1947), at pp. 276 ff. 
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a contrary intention in the statute, is liable for its actions to the same ex- 
tent as an individual, and that it must use reasonable care in exercising 
its powers. Blackburn J. settled this point in Mersey Docks Trustees v. 
Gibbs** when he said: “In our opinion the proper rule of construction of 
such statutes is that, in the absence of something to shew a contrary in- 
tention, the Legislature intends that the body, the creature of the statute, 
shall have the same duties and that its funds shall be rendered subject to 
the same liabilities as the general law would impose on a private person 
doing the same things.”** And he continued: “But though the legislature 
has authorized the execution of the work, it does not thereby exempt those 
authorized to make them, from the obligation to use reasonable care that 
in making them no unnecessary damage be done.”** The common law, 
therefore, imposes a general duty upon public authorities to act reasonably 
in the exercise of their statutory powers. This principle of common law, 
like all rules of the common law, is applicable unless it is expressly or 
implicitly excluded by statute. Therefore, if a public authority does not 
use reasonable care in exercising its powers, whether it is actually exe- 
cuting the work or is choosing a mode of work, it will be liable under this 
common-law principle for “negligence” unless it can justify its action under 
its statute.(As Farwell J. pointed out in Provender Millers Case,** “negli- 
gence” in these cases may differ from its ordinary meaning: it may mean 
adopting a method which results in damage to third persons, except when 
there is no other way of performing duties under statute.) The burden of 
justifying unreasonable conduct is an onerous one, as the court does not | 
impute to the legislature an intention to authorize such conduct. In effect, 
the court will read the word “reasonable” into most statutes. If the public 
authority cannot discharge this burden of proof and establish that parlia- 
ment has authorized its action, then it is acting without authority and 
beyond its statutory power. It can be restrained by the court. 

(2) Parliament can authorize any act. It can take away the courts’ 
jurisdiction entirely, if it so pleases. And there is no doubt that it can give 
a public authority a power with an absolute discretion as to how it is to 
be used. This was stated clearly by the Earl of Halsbury in Westminster 
Corp. v. L. & N. W. Railway: “Assuming the thing done to be within the 
discretion of the local authority, no court has power to interfere with the 
mode in which it has exercised it. Where the Legislature has confided the 
power to a particular body, with a discretion how it is to be used, it is 


52 (1866) L.R. 1 HLL. 93. 
S2At p. 110. 

538At p. 112. 

5471940] Ch. 131, at p. 140. 
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beyond the power of any court to contest that discretion. Of course, this 
assumes that the thing done is the thing which the Legislature has au- 
thorized.””*® 

(3) The burden of proving that the legislature intended to confer such 
wide and arbitrary powers is on the public body claiming to have been 
given them. Lord Blackburn stressed this in The Metropolitan Asylum 
District v. Hill: “It is clear that the burthen lies on those who seek to 
establish that the Legislature intended to take away the private rights of 
individuals, to shew that by express words, or by necessary implication, 
such an intention appears.”** As we have seen, this is a heavy burden. 

(4) Every case is, therefore, a problem in the construction of a statute. 

We would suggest, therefore, that, in dealing with these problems, one 
should ask only this question: can the public authority justify, by virtue 
of its governing statute, this invasion of the plaintiff’s rights? If the public 
authority can establish that parliament has authorized its actions, even its 
unreasonable actions, then it does not matter that it may appear to be 
acting unreasonably ; the court cannot interfere. On the other hand, if the 
public authority fails to show that parliament intended to authorize un- 
reasonable conduct, then such acts are ultra vires and the public authority 
may be restrained by the courts from exercising its powers in that manner, 
and it will be liable in damages for any invasion of common-law rights. 
In short, it is a question of ultra vires. 

The extent to which the courts can control the discretion of public 
bodies is a subject of great importance today when administrative agencies, 
ever on the increase, are charged with putting into effect far-reaching 
social schemes.*’ It is desirable that the law on this point should be certain. 
Unfortunately, the result of each case inevitably depends on the con- 
struction of a statute; and this factor does not conduce to certainty. Clear 
and precise language in statutes, however, would be of considerable aid in 
determining whether a discretion was meant to be unlimited or not. With 
good draughtsmanship, the opportunity for the courts to control a dis- 

53[190S] A.C. 426, at p. 427. 

56(1881) 6 App. Cas. 193, at p. 208. 

*7In 63 Law Quarterly Review (1947), at p. 166, Professor E. C. S. Wade says: 
“Discretions and the extent to which their exercise can be controlled are the fundamental 
problems of administrative law, and . . . the courts have yet to work out the rules 
whereby they can effectively control abuse of discretions without substituting their 
discretion for that of the administrative agency.” It will have been noticed that most 
of the cases discussed in this article are drawn from the sphere of “municipal law.” 
We submit, however, that the rules which apply to the discretion of public authorities 


such as those discussed here, apply to the discretion of any other administrative 
body 
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cretion which was meant by parliament to be unfettered, will be limited. 
It would also ease the task of the court in what is often a difficult question 
of construction. 

In view of the unsatisfactory decision of the court of appeal in Howard- 
Flanders v. Maldon Corp. and of the confusing and general statements of 
the judges in many cases on this subject, one feels that a lucid statement 
of the principles by which the courts should be guided in their control of 
the discretion of public bodies, is needed. Let us hope that the house of 
lords will avail itself of the earliest opportunity to do so. 


C. B. Bourne 
College of Law, University of Saskatchewan. 





FREE COMPETITION AND THE PUBLIC INTEREST 
I 


‘THE history of the English common-law doctrine of restraint of trade 

is the story of an evolution of legal doctrine, beginning with the belief 
that all agreements in restraint of trade were void, and ending with the 
principle that the reasonableness of the restraint is the touchstone for deter- 
mining the agreement’s legality or illegality. It required nearly five hun- 
dred years and not.a little juristic soul-searching to reach the conclusion 
which we have indicated. The period from the Dyer’s Case,’ in 1414, to 
the Nordenfelt Case,? in 1894, in so far as restraint of trade is concerned, 
represents a gradual relaxation of the idea that no man ought to be 
restrained in the exercise of his trade or calling, ending with the rule that 
if the restraint is reasonable both in the interests of the parties to the agree- 
ment, and in the interests of the public, the courts will find nothing repre- 
hensible in such an agreement. 

It is not the purpose of this study to outline the various stages of this 
evolution in any detail. The early view, that all agreements in restraint of 
trade were absolutely void, persisted until about 1600. Between 1600 and 
1840, a new doctrine emerged: that the agreement, if not in general 
restraint of trade, was valid. Rogers v. Parrey,® in 1614 was an illustration 
of the new approach. There, an undertaking not to carry on trade as a 
joiner in a certain shop for a period of twenty-one years was held not to be 
in general restraint of trade and valid. Confining the agreement to a particu- 
lar shop deprived the restraint of its generality. This decision paved the 
way for the leading case of Mitchell v. Reynolds,* in 1711, which estab- 
lished affirmatively that a partial restraint of trade was valid. However, if 
the restrictive covenant was unlimited either as to time or space, it would 
not be enforced. 

In 1841 came the case of Whittaker v. Howe, in which the master of 
the rolls upheld a covenant by a solicitor not to practice in any part of 
Great Britain for a period of twenty years, on the ground that the restric- 
tion was reasonable. The door was opened for the modern test; and the 
ground for holding void an agreement embodying a general restraint 
became the unreasonableness of the restraint, rather than its generality. 
The changing attitude was well-illustrated in sych cases as Leather Cloth 

1(1414) Y.B. 2 Hen. V, Fo. 5. | 

2[1894] A.C. 535. 

8(1614) 2 Bulst. 136. 


(1711) 1 P. Wms. 181. 
°(1841) 3 Beav. 383. 
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Co. v. Lorsont,’ and Rousillon v. Rousillon,’ in the latter of which Fry J. 
said: “I consider that the cases in which an unlimited prohibition has been 
spoken of as void, relate only to circumstances in which such a prohibition 
has been unreasonable.’”* 

The leading modern case in the development of the doctrine of restraint 
of trade is Nordenfelt v. Maxim-Nordenfelt Guns and Ammunition Co.° 
Nordenfelt was an inventor and manufacturer of guns and ammunition. He 
sold his business to a limited company and covenanted that during a period 
of twenty-five years he would not engage in the trade or business of manu- 
facturing guns or ammunition except on behalf of the company, anywhere 
in the world. The question was whether the covenant was void as being 
in restraint of trade. The house of lords recognized that changed conditions 
since the time of Mitchell v. Reynolds’® had destroyed the importance in 
law of the distinction between general and particular restraints. To Lord 
Macnaghten, the distinction was never of any real importance, and the 
earlier cases were explicable upon the ground that the general restraints in 
question were unreasonable. The recognition of general restraints was 
simply a part of the normal evolution of the doctrine. “It is no wonder,” 
said the learned law lord, “that judges of former times did not foresee that 
the discoveries of science and the practical results of those discoveries 
might in time prove general restraints in some cases to be perfectly reason- 
able. When that time came it was only a legitimate development—it was 
hardly even an extension, of the general principle on which exceptions were 
first allowed to admit unlimited restraints into the class of allowable excep- 
tions to the general rule.””’ 

The test to be applied, said Lord Macnaghten, is one of reasonableness : 

The public have an interest in every person’s carrying on his trade freely; so 
has the individual. All interference with individual liberty in trading, and all restraints 
of trade, of themselves, if there is nothing more, are contrary to public policy and 
therefore void. That is the general rule. But there are exceptions: restraints of trade 
and interference with individual liberty of action may be justified by the special cir- 
cumstances of a particular case. It is a sufficient justification, and indeed it is the 
only justification, if the restriction is reasonable—reasonable that is in reference to 
the interests of the parties concerned, and reasonable in reference to the interests of 


th public, so framed and so guarded as to afford adequate protection to the party in 
whose favour it is imposed, while at the same time it is in no way injurious to the 
public.12 

6(1869) L.R. 9 Eq. 345. 

7(1880) 14 Ch. D. 351. 

SI bid., 369. 

9[1894] A.C. 535. 
10(1711) 1 P. Wms. 181. 
11[1894] A.C. 535, at p. 571. 
12] bid., 574. 
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This two-fold test is still the basis of modern jurisprudence on the 
subject, but for the purposes of this study we shall be concerned only with 
the second half. Although there has been much discussion in the decided 
cases concerning the nature of this test, no judgement has ever pronounced 
an agreement in restraint of trade void because it was unreasonable in the 
public interest. Bowen L. J., in the Nordenfelt Case,’* thought that injury 
to the public might be caused by what he termed “a pernicious monopoly.” 
“I can conceive of.cases in which the absolute restraint might, as between 
the parties, be reasonable, but yet might tend to directly injure the public, 
and a rule founded on public policy does not admit of any exception that 
would really produce public mischief; such might be possibly the case if it 
was calculated to produce a pernicious monopoly in articles for English 
use—a point I desire to leave open, and one which, having regard to the 
growth of syndicates and trusts may some day or other become extremely 
important.”** 

Lord Parker, in Attorney General of Australia v. Adelaide Steamship 
Co."* interprets “pernicious monopoly” to mean “a monopoly calculated to 
enhance prices to an unreasonable extent,” at the same time recognizing 
the dearth of precedent for holding void an agreement in restraint of trade 
on the ground of unreasonableness in the public interest. This, said Lord 
Birkenhead, in McEllistrim v. Ballymacelligott Co-operative Agricultural 
and Dairy Society Ltd.,* ought not to be construed as if both tests were 
not still in existence. The learned law lord did not consider it difficult to 
conceive of a case in which a contract in restraint of trade might be reason- 
able in the interests of the contracting parties, and yet opposed to the public 
interest. 

Yet, despite the lip-service that has been paid to the necessity for the 
protection of the public interest, no agreement in restraint of trade has 
ever been held to be void on the ground that the public interest was 
adversely affected. If the test does still exist at common law (and there 
are ample dicta to support this claim), there is still no body of law with 
reference to which this test can be applied. Accordingly, the question as 
to when a-contract in restraint of trade infringes this rule must continue 
to be a matter for speculation. 


II 


Canadian anti-trust legislation, however, has introduced into the law 
the necessity for answering this question. Under the Combines Investi- 


18[1893] 1 Ch. 630. 

4Tbid., 668. 

15[1913] A.C. 781, at p. 796. (P.C.). 
16[1919] A.C. 548, at p. 562-3 (HL.L.). 

















416 Tue University oF Toronto Law JOURNAL 


gation Act'’ and sec. 498 of the Criminal Code,** certain combinations in 
restraint of trade are declared to be criminal offences. The combinations 
are not in themselves criminal unless their purpose or effect is to restrain 
trade in various ways, and unless such restraints arc “undue,”’ under sec. 
498, or cause or are likely to cause detriment to the public under the Com- 
bines Investigation Act. Sec. 498 (1) of the Criminal Code is as follows: 


Every one is guilty of an indictable offence and liable to a penalty not exceeding 
four thousand dollars and not less than two hundred dollars, or if a corporation, is 
liable to a penalty not exceeding ten thousand dollars, and not less than one thousand 
dollars, who conspires, combines, agrees, or arranges with any other person, or with 
any railway, steamship, steamboat or transportation company, 


(a) to unduly limit the facilities for transporting, producing, manufacturing, supplying, 
storing or dealing in any article or commodity which may be the subject of trade or 
commerce; or 

(b) to restrain or injure trade or commerce in relation to any such article or com- 
modity ; or 

(c) to unduly prevent, limit, or lessen the manufacture or production of any such 
article or commodity, or to unreasonably enhance the price thereof; or 

(d) to unduly prevent or lessen competition in the production, manufacture, purchase, 
barter, sale, transportation or supply of any such article or commodity, or in the 
price of insurance upon persons or property. 


An illegal combine, within the meaning of the Combines Investigation 
Act, is defined in sec. 2 (1) of that statute: 


“Combine” means a combination having relation to any commodity which may 
be the subject of trade or commerce, of two or more persons by way of actual or tacit 
contract, agreement, or arrangement having or designed to have the effect of 
(a) limiting facilities for transporting, producing, manufacturing, supplying, storing, 
or dealing, or 
(b) preventing, limiting or lessening manufacture or production, or 
(c) fixing a common price or resale price, or a common rental, or a common cost of 
storage or transportation, or 
(d) enhancing the price, rental, or cost of article, rental, storage or transportation, or 
(e) preventing or lessening competition in, or substantially controlling within any 
particular area or district, or generally, production, manufacture, purchase, barter, 
sale, storage, transportation, insurance or supply, or 
(f) otherwise restraining or injuring trade or commerce; or a merger, trust or mono- 
poly; which combination, merger trust or monopoly has operated or ‘is likely to 
operate to the detriment or against the interest of the public, whether consumers, 
producers, or others. 


“Merger, trust or monopoly” is defined in sec. 2 (4): 


“Merger, trust or monopoly” means one or more persons 
(a) who has or have purchased, leased, or otherwise acquired any control over, or 
interest in the whole or part of the business of another; or 


aTAN references to the Combines Investigation Act are to R.S.C. 1927, c. 26 as 
amended by 1935, c. 54; 1937, c. 23; and 1946, c. 44. 
18All references to s. 498 are to R.S.C. 1927, c. 36 
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(b) who either substantially or completely control, throughout any particular area or 
district in Canada or throughout Canada the class or species of business in which he 
is or they are engaged; and extends and applies only to the business of manufacturing, 
producing, transporting, purchasing, supplying, storing or dealing in commodities which 
may be the subject of trade or commerce... . 

The basic problem of statutory construction involved in the enact- 
ments is, first of all, the meaning to be ascribed to the words “unduly” and 
“unreasonably” in sec. 498, and to the words “to the detriment or against 
the interest of the public” in sec. 2 (1) of the Combines Investigation Act. 

There seems no doubt that the purpose of sec. 498 is to secure protection 
to the public interest, and a combination having for its purpose one of the 
enumerated acts in sec. 498 will fall within the section no matter how 
advantageous or reasonable it may be to the parties to the combine. This 
was the view of Mignault J. in the supreme court of Canada, in Stinson- 
Reeb Builders Supply Co. v. The King:® “Injury to the public by the 
hindering or suppressing of free competition, notwithstanding any advan- 
tage which may accrue to the business interests of the members of the 
combine, is what brings an agreement or combination under the ban of 
s. 498.” Anglin J. in Weidman v. Shragge,® which had been approved and 
followed in the Stinson-Reeb Case** said: “the prime question certainly 
must be, does it [the agreement alleged to be contrary to sec. 498], how- 
ever advantageous or even necessary for the protection of the business 
interests of the parties, impose improper, inordinate, excessive or oppres- 
sive restrictions upon that competition, the benefit of which is the right of 
every one.” 

Following these two cases, Bond J. and St. Germain J., in Res v. 
Canadian Import Co.,22 held that the gist of the offence under sec. 498 was 
injury to the public notwithstanding the benefits that might accrue to the 
participants in the combination. Accordingly, the purpose behind both 
pieces of Canadian anti-trust legislation is the same, and if a combination 
otherwise falls within the enactment we must look to see whether or not the 
public interest is prejudicially affected. 

“Unduly,” and “to the detriment or against the interest of the public,” 
are undefined in the respective statutes, and accordingly, we might expect 
to find a judge, faced with the problem of attaching meanings to those 
words, looking to the common law for an interpretation of a similar or 
analogous rule. We have already indicated that, while there was much 
talk about the public interest in the common-law restraint-of-trade cases, 
"-19[1929) S.C.R. 276, at p. 280. 

20(1912) 46 S.C.R. 1, at pp. 42-3. 


21[1929] S.C.R. 276. 
22(1935] 3 D.L.R. 331. 
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the judgements are devoid of any interpretation of the protection to which 
it was entitled. Nevertheless, there was still Lord Parker’s “pernicious 
monopoly,” and rightly or wrongly, something might have been made of 
it. However, far from being disturbed at the lack of common-law inter- 
pretation, our judges have time and again asserted that an entirely new 
offence has been created by the legislation, and that the cases at common 
law are inapplicable, even if there were something to apply.** 

When, then, is the public interest likely to be adversely affected by the 
operation of a combine? On the face of the legislation, even though a com- 
bination has the effect of doing any of the enumerated acts, unless those 
acts are done unduly or to the detriment of the public, no crime has been 
committed. It is readily apparent that when a combine of this nature is likely 
to cause detriment to the public is going to be entirely a matter of economic 
opinion. Our judges have been loath to import into the body of law 
economic principles as rules of law. It must necessarily be a question of 
the circumstances in each particular case whether or not the activities of a 
combination are likely to cause injury to the public interest. Viscount 
Haldane; in Northwestern Salt Co. v. Electrolytic Alkali Co. said: “Un- 
questionably the combination in question was one the purpose of which was 
to regulate supply and keep up prices. But an ill-regulated supply and 
unremunerative prices may, in point of fact, be disadvantageous to the 
public. Such a state of things may, if it is not controlled, drive manu- 
facturers out of business or lower wages, and so cause unemployment and 
labour disturbances. It must always be a question of circumstances whether 
a combination of manufacturers in a particular trade is an evil from the 
public point of view.”** 

It would seem, then, that sec. 498 of the Criminal Code and the Com- 
bines Investigation Act have created a subjective crime, liability for which 
is dependent upon the economic whim of the judge. Yet it has been said 
that judges are not economists and will have no truck with economic 
theory.** On the other hand, it has also been said that injury to the public 
is a question of fact to be inferred by the judge from all the circumstances 
of the case.2° We submit, then, that it is abundantly clear from the decided 
cases: (a) that judges do consider the question of economic theory; but 
(b) that only one economic theory had received the approval of the courts. 
That theory is that the public is at all times entitled to the benefit of abso- 
" 23Sir Charles Fitzpatrick C. J. in Weidman v. Shragge, (1912) 46 S.C.R. 1, 
at pp. 3-4. 

24[1914] A.C. 461, at p. 469 (H.L.). 


25Hope J. in Rex v. Container Materials Ltd., (1940) 74 C.C.C. 113, at p. 118-19. 
26Robertson J. in Rex v. Staples, [1940] 2 W.W.R. 627, at p. 635. 
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lutely free and unrestricted competition, and that any combination that 
seeks to destroy competition is criminal, whether or not in the particular 
circumstances of the case the public interest might better be served by the 
operation of such a combination. The doctrine was laid down by the 
supreme court of Canada, in 1912, in Weidman v. Shragge,*' and it remains 
the law of Canada today. Its most recent exposition is found in Container 
Materials Ltd. v. The King,** in 1942. Thus, the courts have successfully 
by-passed the question of the public interest again, notwithstanding that we 
now have legislation which is supposed to be enforced in accordance with 
that very principle. Mr. Ian Wahn has suggested that in every case, in 
order for a combination to come within the purview of.the legislation, 
some specific detriment to the public must be shown.” It is submitted, 
however, that the question of whether or not the combination practices are 
likely to produce such detriment is not considered, and that in fact the 
courts base their decisions upon two principles: (7) is there a combination? 
(it) does it, or is it likely or designed to stifle competition ? 

W eidman v. Shragge* arose out of a contract between two junk dealers 
in western Canada entered into “for the purpose of carrying on their 
business in a manner mutually profitable to both parties to the said agree- 
ment.” The agreement fixed prices for the purchase and sale of junk by 
consultation between the parties to the said agreement, and provided for a 
profit-sharing or loss-sharing arrangement out of which this action arose. 
There was no doubt that competition in the junk business in western 
Canada was effectively stifled. The parties to the agreement had a virtual 
monopoly of the junk business, and the elimination of competition between 
the two destroyed competition in that business. Sir Charles Fitzpatrick 
C. J., in the supreme court of Canada, said it was the undue prevention 
or lessening of competition that came under the ban of sec. 498, and that 
all agreements preventing or lessening competition did not come within 
the statute. “The mischief aimed at is the undue and abusive lessening of 
competition which operates to the oppression of individuals or is injurious 
to the public generally. And it is for the courts to say whether in the cir- 
cumstances of each particular case the mischief aimed at exists.” How- 
ever, when he found that competition in the junk business was in fact 
eliminated, he had no difficulty in holding that there was an undue limiting 
of competition. He ignored completely the question of.whether or not, in 

27[1912] 46 S.C_R. 1. 

28[1942] S.C.R. 147. 

2°Tan Wahn, “Canadian Law of Trade Combinations” in 23 Canadian Bar Review 
(1945), at pp. 10 ff; 95 ff. 


80(1912) 46 S.C.R. 1. 
“1 Tbid., 4. 
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the circumstances of the particular case, the elimination of competition was 
in the public interest. Duff J. put it in very plain words: “I have no 
hesitation in holding that as a rule an agreement having for one of its direct 
and governing objects the establishment of a virtual monopoly in the trade 
in an important article of commerce throughout considerable extent of 
territory by suppressing competition in the trade, comes under the ban of 
the enactment.”** In other words, free competition is best, and, since 
W eidman v. Shragge,** that economic doctrine has been the law of Canada, 
protected by the judicial interpretation placed upon sec. 498 of the Criminal 
Code and the Combines Investigation Act. 

The supreme court of Canada adopted the same attitude in Stinson- 
Reeb Builders’ Supply Co. v. The King.** There, a plasterer’s association 
in Montreal, which consisted of manufacturers and dealers, fixed prices at 
which the dealers could purchase and also the prices at which dealers could 
re-sell, The association enjoyed a monopoly of the Montreal market. Non- 
members of the association could not compete since they could not obtain 
supplies, and the association had the power of expelling members for failure 
to observe the policies of the association. Competition was effectively des- 
troyed, and, following Weidman v. Shragge,** the court held that an offence 
had been committed under sec. 498. 

In MacEwan v. Toronto General Trusts Corporation, the supreme 
court again based its decision upon the elimination of competition. The 
MacEwans had entered into a contract with one Ransford, assigning to 
him, in consideration of an annual payment of $2,000 their salt works and 
plant at Goderich. They further agreed not to be interested, directly or 
indirectly, in the manufacture or sale of salt elsewhere in Canada, and to 
discourage the erection of other salt works at Goderich. They reserved 
to themselves the right to make retail sales and sales to the local trade at 
prices subject to the approval of Ransford. Ransford was actually acting 
for the Dominion Salt Agency to whom he assigned the contract. The 
agency then controlled 90 per cent of the domestic salt output. It was held 
that, since foreign salt could enter the Canadian market duty-free, com- 
petition still operated. Anglin J. also found that there was no enhancement 
of price resulting from the formation and activities of the Dominion Salt 
Agency, but if is submitted that the presence of competition in the Cana- 
dian salt market was the deciding factor in placing this agreement beyond 
the scope of sec. 498. 


32[bid., 37. 

83(1912) 46 S.C.R. 1. 
*4[1929] S.C.R. 276. 
#5(1912) 46 S.C.R. 1. 
36(1917) 54 S.C_R. 381. 
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Container Materials Ltd. v. The King*™ reached the supreme court of 
Canada in 1942. Container Materials, established in 1931, was an organi- 
zation of manufacturers of paperboard shipping containers and related 
products whose members were shareholders in the defendant company. 
Under the terms of an agreement entered into between Container Materials 
and the member companies, prices and quality were fixed, business was 
apportioned among the member companies, and a pool tax to provide for 
equalization of returns from the industry was established. Container 
Materials became the sole selling agent for the member companies. It pur- 
chased their entire output at market prices less 11 per cent. The member 
companies then became selling agents for Container Materials and were 
allowed a commission of 10 per cent—the other 1 per cent going to Con- 
tainer Materials. 

Under the agreement, each member company was allotted a sales quota 
computed as a percentage of the total sales of all the companies. If a mem- 
ber company sold more than its quota, it had to pay 5 per cent of the value 
of the excess sales into a fund for distribution to companies that sold less 
than their quota, at the rate of 5 per cent of the value of such deficiency. 
The rate of this pool tax was later successively increased to 15, 25, and 
30 per cent. Later it was dropped to 10 per cent. Each member company was 
also required to deposit with Container Materials anywhere from $2,500 
to $10,000, and in the event of a dispute arising out of the agreement a fine 
might be levied upon the offender and collected from this deposit. The 
agreement also provided that a member would not sell or lease his plant 
unless the lessee or purchaser joined Container Materials. 


Container Materials had as members or controlled virtually all pro- 
ducers of the products in question. There was no question but that com- 
petition had been effectively eliminated in the industry through the activi- 
ties of Container Materials. And from the trial before Hope J., in 1940,** 
to the appeal to the supreme court of Canada, in 1942,*° the basis for the 


conclusion of guilt in each hearing was simply the elimination of competi- 
tion. 


Hope J. was of the opinion that a judge ought not to try to be an 
economist, and that “unduly” ought not to be taken as a means of intro- 
ducing new economic theories of what is for the public good. Although it 
was strongly urged for the defence that some concrete example or instance 


87[1942] S.C.R. 147. ay 


88(1940) 74 C.C.C. 113. The decision of the Ontario court of appeal is in (1941) 
6 Col, ee. 
291942] S.C.R. 147. 
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of public injury or the likelihood of public injury ought to be adduced, and 
although the defence tried to show that, far from being injurious to the 
public, the activities of Container Materials were actually beneficial in that 
they had restored a degree of prosperity to a badly depressed industry, 
the judges were all content to apply Weidman v. Shragge,*® and held that 
the interest of the public lay in being assured of the operation of free com- 
petition. 

In view of the preceding four cases in the supreme court of Canada, 
it is clear that at least in so far as sec. 498 (d) is concerned, the interest 
of the public lies in the preservation of free competition. In other words, 
to combine to stifle competition in an industry is a crime without further 
proof of injury to the public. 

As far as that portion of sec. 498 (c) relating to the unreasonable 
enhancement of price is concerned, it never has been in itself, and, it is 
submitted, never can be, a ground for conviction. The judges have refused 
to adjudicate upon what is or is not a reasonable price. Bond J., in Rex v. 
Canadian Import Co.,“ said: “It is unnecessary for the purpose of the 
present case to attempt to determine what should be a fair price for coal, 
even if it were feasible to do so, for any particular reason and having 


regard to the conflict of testimony.” And Hope J., in Rex v. Container 
Materials Ltd.,** held: 


The duty to inquire into and regulate prices which may change from day to day 
need not be imposed on the court, but rather the court’s endeavour should be to seek 
out the real agreement and to determine whether it interferes with the free course of 
trade, in short, what was the thing in essence that the defendants were seeking to 
accomplish, what was the purpose of Container Materials? 


After a consideration of the evidence herein, it is very clear that restrictions 
were not by way of price-fixing alone, but were restrictions which lessened and pre- 
vented competition in various types of services which might be rendered by any 
individual manufacturer to the public. It is, in my opinion, quite unnecessary for the 
Crown to adduce any evidence to show that prices were too high. 

Nor has a decision ever rested upon the infringement of sec. 498 
(1) (a) or the balance of sec. 498 (1) (c). Generally, an infringement of 
sec. 498 (1) (a) or (c) will result from the undue restriction of com- 
petition under sec. 498 (1) (d). In fact, it would seem impossible to 
carry out effectively the acts contemplated in sec. 498 (1) (a) and (c) 
without restricting competition. In view of the four decisions in the supreme 
court of Canada, then, it would seem that the adjudication must always 
rest upon whether or not there has been an undue restriction of competition 

#0(1912) 46 S.C.R. 1. 

41[1935] 3 D.L.R. 331, at p. 337. 

42(1940) 74 C.C.C. 113, at pp. 140-1. 
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within the meaning of Weidman v. Shragge,** assuming that the existence 
of a combination has been established. With the effect of sec. 498 (1) (b) 
we propose to deal later, but at this point it might be well to consider 
other cases on sec. 498, 

Rex v. McMichael* and Rex v. Central Supply Association Ltd.** were 
two early cases involving prosecutions under sec. 520, now sec. 498, of the 
Criminal Code. The organizations implicated were concerned with certain 
restrictive practices in connexion with the plumbing and steamfitting trade. 
The associations sought to maintain prices, preserve the regular channel 
of supply from manufacturer to retailer, and generally to suppress com- 
petition in the business. Convictions were obtained in both cases, and 
although surprise was expressed at the policies of the associations, there 
was no real discussion of the reasons why sec. 520 had been infringed. It 
is submitted, however, that these cases are not inconsistent with the later 
doctrine of Weidman v. Shragge.*® 

Rex v. Clarke*’ was a prosecution arising out of the practices of the 
Alberta Retail Lumber Dealers Association. The purpose of the associ- 
ation was to ensure the sale of manufactured lumber to dealers only, who 
were themselves members of the association, and to establish and main- 
tain list prices. Unco-operative dealers could be boycotted by or expelled 
from the association with the result that they would be unable to secure 
supplies. Harvey J., in the appeal against conviction at the trial, held that 
an attempt to fix prices was in itself an offence under sec. 498 (1) (d). He 
also thought that the secrecy of the agreement which permitted the public 
to believe that the members of the association were actually in competi- 
tion with one another was a species of fraud on the public and contrary to 
public policy, and for purposes of this case he was content to say that an 
“undue” agreement meant one that would not have been enforced at com- 
mon law. In view of the Weidman v. Shragge* line of cases, this ground 
cannot be accepted as correct. As far as his remarks about sec. 498 (1) (d) 
are concerned, there is no doubt that it would be very difficult to fix 
prices without stifling competition. In this case, competition was certainly 
eliminated and it is submitted that the decision is wholly consistent on the 
facts with the view for which we contend. 

Rex v. Beckett et al. might at first glance seem to be a departure 

48(1912) 46 S.C.R. 1. 

44(1907) 10 O.W.R. 268. 


45(1907) 12 C.C.C. 371 (court of appeal for Ontario). 

46(1912) 46 S.C_R. 1. 

47(1907) 14 C.C.C. 46 (trial) ; (1907) 14 C.C.C. 57 (appeal). 
#8(1912) 46 S.C.R. 1. 

49(1910) 20 O.L.R. 401. 
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from our view. The Dominion Wholesale Grocers’ Guild, the Ontario 
Wholesale Grocers’ Guild, and certain individual wholesale grocers were 
prosecuted under sec. 498 of the Criminal Code. The Guild had attempted 
to get manufacturers to set prices to the retailer and to give the whole- 
saler a proportion of the sale price for handling the goods. The only penalty 
for non-compliance was loss of membership in the Guild, but it appeared 
that any wholesaler was eligible for membership and there was no evi- 
dence to show that any wholesaler had ever been refused admission to the 
Guild. Even non-members could buy from the manufacturers on the same 
terms as Guild-members. 

Falconbridge C.J.K.B. endorsed the economic desirability of preserv- 
ing the chain of supply from manufacturer through wholesaler to retailer 
and thence to consumer, and approved the doctrine that complete freedom of 
trade is not in all cases an absolute right. He based his decision in favour 
of the defendants on the ground that what they did was for the benefit and 
in the interests of the wholesale grocery trade (a ground which is no longer 
valid in view of Weidman v. Shragge®® and the Stinson-Reeb Case,™') and 
upon the ground that it was the manufacturers and not the defendants who 
had fixed prices. Consequently, if competition was restricted in the whole- 
sale grocery trade by the fixing of prices, it was restricted by a combi- 
nation of the manufacturers and not by a combination of the defendants. 
There was no evidence that the guilds themselves in any way restricted 
competition. They were open to all members, and even non-members could 
avail themselves of the same advantages as guild members. 

In Wampole v. Karn,** a contract form had been prepared and approved 
by the Canadian Wholesale Druggists’ Association, and the drug section of 
the Retail Merchants’ Association for use by manufacturers in all sales to 
retailers. The contract provided for the fixing of prices at which goods 
could be sold at retail, and manufacturers failing to secure the agreement 
might find themselves unable to sell through association members. Wam- 
pole products could not be purchased by any one who did not sign the 
contract form. The contract was one used by committees representing a 
very large part of the wholesale and retail trade of Canada and covered 
nearly every drug commodity. Clute J., of the supreme court of Ontario, 
held that since competition was destroyed, the agreement was contrary to 
sec. 520. He also thought that prices had been unreasonably enhanced. 
The resemblance between this case and Rex v. Beckett®* is striking. 
80(1912) S.C.R. 1. 

51[1929] S.C.R. 276. 
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In the latter, a price-fixing agreement engineered by wholesalers was held 
to be perfectly lawful, while in the present case, the courts refused to enforce 
a similar agreement on the ground that it was illegal under sec. 520 of the 
Criminal Code. It must be remembered, however, that, in Wampole v. 
Karn,°* the agreement was sought to be enforced at the instance of a manu- 
facturer who, on the basis of Rex v. Beckett,°® could have been considered 
a party to the combination to fix prices. It is submitted, however, that the 
suppression of competition was the basis for the decision in the Wampole 
Case.°® Had it not been for that factor, prices could not have been enhanced. 


Rex v. Elliott®’ came before the Ontario court of appeal in 1905. The 
defendant, the president of the Ontario Coal Association, was charged 
under sec. 520, now sec. 498, of the Criminal Code. The Association con- 
sisted of coal dealers who were seeking to fix prices and to protect them- 
selves from shipments directly from producers to consumers. Any organi- 
zation of coal dealers, or any person engaged in the sale of coal, was sup- 
posed to be eligible for membership. Complaints and grievances were 
settled by the executive board of the association. On notification by the 
board, no member was to buy from a producer who sold to a consumer, or 
sell to a dealer who failed to maintain prices. Any member doing business 
in a town where these rules were infringed could claim from the offender 
50 cents for each ton of coal sold in contravention of the rules, on pain of 
the offender being expelled from the association. A list of approved mem- 
bers was published and distributed to members and to the wholesale trade. 
The association embraced enough members to control the trade effectively. 
There was evidence that coal dealers in Buffalo had refused to sell to 
Ontario wholesalers who were not members of the association. Further- 
more, Ontario dealers could not become members as of right because the 
state of the coal business would not permit of additional competition. 
Persons not in good standing with the association could not purchase coal 
except at retail prices. Meredith J., at the trial®* held that there was an 
undue prevention or lessening of competition since there was an attempt 
to create a virtual monopoly among the coal dealers. 

The right of competition [said Osler J. A., in the court of appeal]®® is the right 
of every one, and Parliament has now shown that its intention is to prevent oppressive 


and unreasonable restrictions upon the exercise of this right, that whatever may 
hitherto have been its full extent, it is no longer to be exercised by some to the 


54(1906) 11 O.L.R. 619. 
55(1910) 20 O.L.R. 401. 
56(1906) 11 O.L.R. 619. 
57(1905) 9 O.L.R. 648. 
58(1905) 9 O.L.R. 648, at p. 650. 
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injury of others. In other words, competition is not to be prevented or lessened 
unduly, that is to say, in an undue manner or degree, wrongly, improperly, exces- 
sively, inordinately, which it may well be in one or more of the senses of the word, if 
by the combination of a few the right of the many is practically interfered with by 
restricting it to members of the combination. 

In other words, the right of free competition is the right of everyone, 
and a combination to suppress that right is a criminal offence. 

In Gibbins v. Metcalfe,°° the plaintiff alleged that the defendants, mem- 
bers of the Winnipeg Grain Exchange, had combined to prevent him from 
purchasing grain because he was acting for a company that was not a mem- 
ber of the Exchange and that did not support the Exchange’s trade 
policies. Killam C. J., of the Manitoba court of king’s bench, held, inter 
alia, that the rules of the Exchange were not contrary to sec. 520 of the 
Criminal Code and that they could not properly be taken as intended or as 
likely to enhance the price of grain or to prevent or lessen competition in 
the purchase, barter, sale, or supply of grain, and still less were they 
intended or likely to do so unreasonably and unduly. The policies of the 
exchange did not limit competition, and there-was, in fact, active com- 
petition among the members. 

Peloquin v. Latraverse® was an action brought by an electrical con- 
tractor for the price of goods delivered to and work done for the defendant. 
No price having been agreed upon, the value claimed was based on the 
quantum meruit. The defendant claimed that the charges were overrated 
and unjust. The price claimed for such goods and services was the current 
price at Sorel, Que., but that price was set by an agreement among the only 
three electrical contractors at Sorel, which price was the same as that 
exacted by the trade companies in Montreal. Bruneau J. held that, since 
the agreement was one falling within sec. 498 as creating a monopoly and 
thwarting competition, he would not be bound by rates so arrived at in 
determining the quantum meruit of the work and merchandise. It is sub- 
mitted that again the deciding factor was the suppression of competition. 

Hatley v. Elliott®? involved the activities of the Brantford Coal Im- 
porters’ Association. The association, which consisted of all importers of 
coal in Brantford, had a scheme for preserving the channels of trade in coal 
and for maintaining prices, similar to the scheme outlined in Rex v. 
Elliott.°* The practice of the association was to sell by auction among 
members of the association tenders for coal supplies to public institutions. 


60(1903) 23 C.L.T. 308 (Occ. N.) Aff., without reference to s. 520, (1905) 1 
W.L.R. 139. 

61(1919) 33 C.C.C. 165. 
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This action arose over a cheque given in payment for the award of such 
a tender to one of the members. The defence was sec. 520 of the Criminal 
Code. MacMahon J. held that, since all the importers were members of the 
association and not merely two or three, and since the activities of the 
association destroyed competition, that the purpose for which the cheque 
was given was a violation of sec. 520 of the Criminal Code. 


In Stewart v. Thorp,** the plaintiff was a shareholder in Canadian 
Anthracite Coal Co. Ltd., and in Canmore Coal Co. Ltd. He sued on 
behalf of the shareholders of the former company to set aside an agreement 
made between the two companies to buy out a competitor, Georgetown Col- 
lieries Ltd. Canadian Anthracite controlled Canmore Coal. The allegation 
was that the agreement contravened sec. 498 (1) (d) of the Criminal 
Code. Canadian Anthracite and Canmore Coal were the only mines after 
the implementation of the agreement, on the main line of the Canadian 
Pacific Railway in Alberta producing coal for steam purposes, and in par- 
ticular for the requirement of the C.P.R. Stuart J., who delivered the judge- 
ment of the Alberta court of appeal, held that sec. 498 (1) (d) did not 
apply to the outright purchase of the business of a competitor, and a com- 
bination to do that did not fall within sec. 498 (1) (d). “I think,” he said, 
“s. 498 (d) is clearly intended to apply to agreements or arrangements 
aiong persons who remain in the business, as to the method and plan by 
which they will carry it on, and as to regulations and rules among them- 
selves, so as to lessen competition in the sale, etc., of any article of com- 
merce and not to an arrangement to buy, out and out, the property of a 
competitor.”** It is submitted that this case is authority only for the pro- 
position that sec. 498 (d) does not apply to the out and out purchase of a 
business by a competitor, and is in no way inconsistent with the doctrine of 
Weidman v. Shragge.* 

In Stearns v. Avery,’ Boyd C. purported to base his decision upon 
the unreasonable enhancement of price. The issue arose on a motion for an 
injunction to restrain the defendant from selling the plaintiff's goods at a 
price less than that mentioned in an agreement entered into between the 
plaintiff and the defendant. It was held that the profits exacted under the 
agreement were larger than would be fair and reasonable and the agree- 
ment was therefore contrary to sec. 498. However, in coming to his 
decision, Boyd C. follows Wampole v. Karn, which, as he notes, was fol- 

64[1917] 2 W.W.R. 700. 
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lowed in Weidman v. Shragge.® “If the right view is, as I think it is, that 
the stipulations imposed by the vendor-plaintiffs were such as to unreason- 
ably enhance the price to the purchasing public, then the element of crime 
comes in and affects the freedom of contract which might otherwise exist. 
That being so, I think it is my duty to follow the Wampole Case.”*° 

The report is too scanty to draw many conclusions from the words of 
the decision. If, however, the learned chancellor is following Wampole v. 
Karn™ and Weidman v. Shragge,"* then the reason for his decision can- 
not be that the price was unreasonably enhanced. It would be fair to 
assume that there was also an element of restriction upon competition 
present (although this does not appear from the report), which would 
entitle him to reach his reported decision. It is also possible to draw the 
conclusion from his words above quoted that the interference with “free- 
dom of contract” meant the restriction upon competition, and it was 
because prices were enhanced that competition was restricted. This may 
be putting the cart before the horse, but it will at least enable us to adopt 
the restriction upon competition as the true ratio, and to reconcile the 
case with Wampole v. Karn,"* and Weidman v. Shragge,"* which Boyd C. 
purports to follow. 

In Attorney General for Ontario v. Canadian Wholesale Grocers’ 
Association,” the following interpretation was given “undue” by the 
Ontario court of appeal: 

Undue [said Hodgins J. A.]*“ may be said to import the idea of unfairness; and, 
while the respondents might establish that what they have done is reasonable, both 
as to themselves and others affected by their actions and also as to the public at 
large, it may be contended that, if it resulted in unfairly oppressing or injuring trade, 
it thus gave a cause of action, which is not met by the usual defence based on the 
necessities and proper conduct of their own trade. This view does not necessarily 
make malice a decisive constituent, but it makes the test a higher one, introducing 
into the domain of business exigencies, as showing just cause or excuse, the elements 
of oppression, malice, and unfairness, and their effect on others, and renders it 
harder to justify restraint of or interference with trade. 

It was alleged that the defendants had adopted and acted upon the 
following policy: (i) restriction of the wholesale grocery business in 


Ontario and in the Dominion to association members or those classified 
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70(1915) 33 O.L.R. 251, at p. 252. 
71(1906) 11 O.L.R. 619. 
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by the executive committee as “legitimate wholesale grocers’; (ii) the 
fixing and regulating of prices for a number of commodities through all 
stages of sale from manufacturer to wholesaler and from wholesaler to 
retailer. It was also alleged that the association had resolved: (i) “as a 
unit” to refuse to handle the goods of manufacturers who issued list prices 
and also sold to the retail trade; (i) generally not to buy from manu- 
facturers who did not confine their sales to legitimate wholesalers; (iii) to 
exclude competition in certain brands of goods by price-fixing. The appel- 
lant, the attorney-general, and certain parties added as appellants on the 
appeal, sought an injunction to prevent the carrying out of the alleged 
practice, and the additional parties claimed damages for injury alleged to 
have been suffered as a result of the combination. 

At common law, the assertion of a legal right or the pursuit of a legiti- 
mate business interest did not confer a right of action unless it was the 
subject of a conspiracy used simply as a cloak intentionally to injure the 
plaintiff, and the intent to injure outweighed the legitimate business inter- 
est. The interpretation placed upon “undue” in this case was that, although 
the defendant might be pursuing a legitimate business interest, if improper, 
inordinate, or oppressive restrictions were imposed, a crime would be 
committed. “The legislation thus interpreted,” says Hodgins J.A. “imports 
the consideration of the effect of the conduct of the respondents, and intro- 
duces the elements of fairness in enforcing their legal rights on the one 
hand and oppression on the other.” He interpreted the legislation to mean 
that, if the result of the combination is injurious, it is treated as undue, 
and therefore unfair or oppressive.’’”’ “I think,” he says, “it is a great 
pity that it should be so construed. But the result is, to my mind, that a 
combination does injure or restrict trade if it coerces a manufacturer by 
requiring him to refrain from trading with one class of dealers if he would 
preserve his trade with those who can qualify in another and self-con- 
stituted class, and if it prevents a jobber from trading in a commodity, the 
sale of which to him is refused.”’* 

It matters not, in the opinion of Hodgins J.A., that what the manu- 
facturer is coerced or induced to do is perfectly lawful, such as refusing 
to sell to a particular customer, nor that the coercer or inducer is pur- 
suing a legitimate business interest, provided the manufacturer is induced 
to do the particular act as the result of a combination or conspiracy as 
defined in the Code. The result of such a combination, if traceable to 
undue interference with trade and not the legality of what is actually done, 
is decisive in fixing criminal liability. “We have, in my view,” said the 
7 ae oe pe, ety 
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learned judge, “for some reason, by the introduction of the word ‘unduly,’ 
departed from what I think is the true, and not the artificial regulation of 
trade, by endeavouring to do such complete justice all round as shall 
entirely eliminate all competition which carries with it any element of 
injury, even the most natural and indeed the inevitable.””® 

Consequently, it is injury to the public that we must consider, if in that 
term we include groups such as wholesalers who may be injured by the 
activities of a combination. However, such injury is present if a manu- 
facurer is prevented from trading with one class of dealers in order to 
preserve his trade with another, or if a jobber is prevented from dealing 
in a commodity by refusing to supply him with that commodity.*® The 
effectiveness of such restraints will necessarily depend upon the absence of 
competition. The learned judge referred to the decision of the Board of 
Commerce which had this very matter under investigation while that 
board was in existence, that there was nothing in the scheme unduly to 
restrain or injure trade. As a result of the investigation, the policy of the 
association had not been put in force, and at the time of this action was 
not in force. The considerations which must have prompted the Board to 
come to the decision which it did, said Hodgins J.A., will go to the 
question of establishing that legitimate and proper trade and business 
methods were being employed which would afford just cause and excuse 
for their use. Such considerations must have been that “organization is 
the vital force in successful business; overhead charges are heavier where 
there is a thorough and comprehensive system of distribution ; that system 
is the best way of reaching the retailer and consumer; net profits are not 
really excessive, lower prices are produced by a less costly organization 
where there is a concentration of business on a few lines, and cutting of 


prices, if long continued, drives the article from the market because of its 
small profit return.’’** 


The question thus becomes whether this employment of legitimate 
business methods has been undue. Has anything been agreed upon or put 
into operation that has militated or will militate against the public or 
against persons engaged in trade in such a way as to unduly restrain the 
course of trade or injure them in their operations? As far as the association 
and executive committee was concerned, the attorney-general .and the 
added appellants could not maintain their action for an injunction, and the 
added appellants could not maintain their claim for damages since the 
scheme or plan had never been put into operation. There was an allegation, 
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however, that in pursuance of the agreement two starch companies had ° 
combined to fix prices. First of all, there was no evidence that such a com- 
bination had been formed, nor was there any evidence that the price had 
been unreasonably enhanced, in respect of which it was held necessary to 
make a direct finding in view of the wording of sec. 498 (1) (c). 
“Furthermore,” said Hodgins J. A., “I am convinced that there is no undue 
prevention or lessening of competition in the supply of these articles [i.e., 
the articles subject to the alleged price-fixing by the starch companies]. 
The economic argument in favour of fixing resale prices is here strong 
enough to outweigh that on the other side. Besides this, each manufacturer 
or proprietor has the right:to refuse to sell on his own terms, and that 
is not covered or in any way struck at by the Code, and I think the manu- 
facturers were really responsible for what was done which was wholly in 
their interest.’’*? 

The learned judge does not state why he believes there was no undue 
prevention of competition, unless we are to infer that the economic value 
that he attaches to price-fixing prevents the agreement from constituting 
an undue restraint upon competition. This, however, is not entirely con- 
sonant with his earlier interpretation of “undue,” and since he found that 
the added appellants suffered no injury, it would be more logical to suppose 
that to be the true ground. The evidence as to what loss, if any, was actual- 
ly suffered by the appellants, is somewhat hazy, but they appeared to have 
had no difficulty in obtaining other commodities elsewhere although they 
alleged refusal of certain manufacturers to sell to them. This may be taken 
as an indication that competition was not completely stifled, since other 
goods could, in fact, be obtained elsewhere. 

We must remember, however, that this case was open to decision upon 
the following simple grounds: (1) that since the plan had never been put 
into operation and no injury suffered, no injunction could be granted and 
no damages could be awarded; (ii) with respect to the alleged combina- 
tion between the starch companies to fix prices, there was no eviderice 
that such a combination had been formed. 

However, it is submitted that the interpretation placed upon “undue” 
is wholly consistent with Weidman v. Shragge.** According to the view 
expounded by Hodgins J. A., if the combination injures, or is likely to 
injure the public generally or any specific groups, it is contrary to sec. 498. 
And such injury occurs where a combination “coerces a manufacturer by 
requiring him to refrain from trading with one class of dealers if he would 
preserve his trade with those who can qualify in another and self-con- 
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stituted class, and if it prevents a jobber from trading in a commodity, the 
sale of which to him is refused” ;** in other words, where competition is 
suppressed. 

In none of the cases considered has the decision been based upon any- 
thing but the suppression of competition, in other words, sec. 498 (1) (d), 
and it is submitted that the offences described in 498 (1) (a) and (c) are 
nothing more than illustrations of the form that suppression of compe- 
tition may take. If it is possible to obtain a conviction for an offence under 
sec. 498 (1) (a) or (c), an offence will also have been committed under 
sec. 498 (1) (d). In view of the decisions in the supreme court of Canada 
in which the right of the public to the benefit of free competition is so 
strongly upheld, it is submitted that this ground will be preferred by the 
courts to the grounds afforded by sec. 498 (1) (a) and (c). 


III 


Sec. 498 (1) (b) poses some difficulty in view of the provisions of 
sec. 496 of the Criminal Code. The latter section provides that “A con- 
spiracy in restraint of trade is an agreement between two or more persons 
to do or procure to be done any unlawful act in restraint of trade.” 

Sec. 498 (b) provides that a combination to restrain or injure trade 
or commerce is an indictable offence. “Unduly” or “unreasonably” does 
not appear in the subsection. The question that arises is whether it is ne- 
cessary to read sec. 496 into sec. 498 (b); that is, whether it is necessary 
to allege or prove an unlawful act as the object of the conspiracy. The 
alternative is that sec. 498 (b) is simply declaratory of the common law 
and that “unreasonably” ought to be read into it. 

In Rex v. Gage,** tried before Phippen J. A. in the Manitoba court of 
king’s bench, it was held that sec. 498 (1) (b) relates only to those re- 
straints not justified by any personal interest of the contracting parties 
and are mere malicious restraints, unconnected with any business interest 
of the accused. No such argument was advanced under the indictment. The 
prosecution involved the policies of the Winnipeg Grain Exchange, of 
which almost all the important western grain dealers were members. The 
particular by-law of the Exchange called in question provided for a profit 
of 1 cent per bushel, no more and no less, on all grain purchased by Ex- 
change members. This did not, however, mean that prices were fixed by 
Exchange members. Prices were still dependent upon the world market. 
It meant only that members were not to buy street or track wheat at a 
price that would not show a profit of 1 cent per bushel on Fort William 
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basis, and that they were not to sell grain on a commission of less than 1 
cent per bushel. 

There were other activities of the Exchange that were also viewed 
with suspicion. Track prices were fixed at the closing price each day and 
track buying was suspended during the hours when the exchange was 
open. Dealers agreed not to employ agents at points where they could not 
afford to pay an agent a certain salary. At some points, the construction 
of adjacent railway lines resulted in a substantial decrease in grain de- 
liveries to those points. Companies operating elevators there agreed to 
employ one buyer for all and pool receipts. There was undoubtedly re- 
striction upon competition, particularly with respect to the 1 cent per 
bushel commission. However, it was held that these arrangements were 
reasonable and necessary for the protection of the trade and did not ad- 
versely affect the interests of farmers or members of the public generally. 

The appeal was solely on the basis of sec. 498 (1) (b), and accord- 
ingly it was not open to the court of appeal to consider the facts in re- 
lation to sec. 498 (1) (a), (c), or (d). However, Howell C.J.A. found 
the conclusion “irresistible’*®* that there had been an undue restraint in 
competition. Richards J. A. held that in order to show a violation of sec. 
498 (b) it would be necessary to show the commission of acts which, in 
themselves, if done by individuals, would be unlawful. Perdue J. A. held 
that, reading sec. 496 with sec. 498 (1) (b), it was the plain intention of 
the latter to make it an offence to conspire to restrain or injure trade by 
doing an unlawful act in restraint of trade. 

Hodgins J. A., in Attorney-General for Ontario v. Canadian Whole- 
sale Grocers’ Association,’ thought that “unduly” or “unlawfully” was 
omitted from sec. 498 (1) (b) because what was described there was really 
identical with sec. 496. 

In Weidman v. Shragge, Anglin J.** had expressed the opinion that sec. 
496 ought not to be read as qualifying sec. 498 since the removal of the 
word “unlawfully” from the former sec. 520. Sec. 496 and sec. 498 cor- 
respond to the old sec. 516 and sec. 520 respectively. Sec. 520 had 
earlier been qualified by the word “unlawfully” in the section itself, and 
there was no suggestion that it should also be read subject to sec. 516. The 
section was severely criticized since it purported to punish unlawful acts if 
done unduly. “Unlawfully” was then removed from sec. 520 and Anglin J. 
suggests that in view of that fact and since sec. 520 was not read subject 
to sec. 516 before the removal of the word “unlawfully” from the former - 
section, sec. 498 ought not to be read subject to sec. 496. 

86The King. v. Gage (No. 2), (1907) 13 C.C.C. 428, at p. 432. 
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Hope J., in Rex v. Container Materials, disagreed with the interpre- 
tation placed upon sec. 498 (1) (b) in Rex v. Gage.* He considered the 
proper interpretation to be that adopted in Dominion Supply Co. v. Robert- 
son.** In that case, Clute J. applied to sec. 498 (1) (b) the interpretation 
given a similar section of the United States Sherman Anti-Trust Act in 
Standard Oil Co. ‘of New Jersey v. United States ;°* that “unreasonably” 
should be read into sec. 498 (1) (b) and that it was simply declaratory 
of the common law with respect to unreasonable restraints of trade. 

In the Dominion Supply Co. Case,’ the Canadian Wire Products 
Association, which embraced all Canada, had succeeded in stifling com- 
petition in the sale and distribution of their members’ products and the 
purpose of the association was found to fall within both sec. 498 (b) and 
(d). 

Accordingly, with one exception, there is no case in which the interpre- 
tation of sec. 498 (b) has provided the ratio decidendi. The one exception 
is the judgement of the Manitoba court of appeal in Rex v. Gage,** and 
there the lower court found that no offence had been committed under the 
balance of sec. 498. We have intimated that there may well have been an 
undue restraint upon competition, and at least one judge of appeal found 
that conclusion irresistible, but that is still no authority for the proposition 
that sec. 498 (b) does not have to lean for its efficacy upon restricted com- 
petition. 

If we adopt the later view of sec. 498 (b), that “unreasonable” must 
be read into it, we may well come to the conclusion that a finding of guilt 
under that subsection may be impossible apart from an undue restraint in 
competition. Trade may be restrained, perhaps even unreasonably re- 
strained, without the stifling of competition. The question that remains to 
be answered is, will a combination or agreement so restraining trade be 
criminal? At common law, if such an agreement was unreasonable in the 
interests of the parties, or, theoretically at least, unreasonable in the inter- 
ests of the public, it was unenforceable. In view of the public nature of sec. 
498, and bearing in mind that it is supposed to be designed to protect the 
public interest, it may well be suggested that sec. 498 (1) (b) only makes 
criminal those agreements in restraint of trade that offend against the public 
interest. The Weidman v. Shragge line of cases has laid down affirmatively 
that the interest of the public lies in the preservation of free competition. 
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If such is the case, an infringement of 498 (1) (b), like (a) and (c) is 
forever tied to a determination of the issue under 498 (d). 


IV 


The Combines Investigation Act has received similar treatment at the 
hands of the courts. The test of liability is whether or not competition has 
been stifled as a result of the combination. In Rex v. Alexander,® a group 
of electrical contractors had formed the Electrical Estimators Association 
for the purpose of protecting themselves from each other’s competition. 
When members were invited to submit tenders for a piece of work, the 
tenders would first be submitted to the Association. The member whose 
tender was nearest the average of all the tenders would be “awarded” the 
contract. He would put in his tender at a figure approved by the Associa- 
tion and other contractors would either refrain from tendering or submit 
one at a higher figure. This system was eventually changed to one of 
averaging costs instead of complete tenders, with a fixed sum, generally 
27% per cent, being added as profit. 

The defendants were indicted on three counts under sec. 498 and three 
counts under the Combines Investigation Act. Two of the counts were laid 
in restraint of trade, two for enhancing prices, and two for preventing or 
lessening competition. Raney J. came to the conclusion that restraining 
trade within the meaning of sec. 498 (1) (b) and sec. 2 (c) (vi), now 
sec. 2 (1) (e), of the Combines Investigation Act meant something quite 
different from the offences outlined in the other subsections of those en- 
actments, but there was no evidence that the alleged activities of the Asso- 
ciation could not be construed as falling within “enhancing the price” or 
“preventing or lessening competition.” Accordingly, he ignored the counts 
charging restraint of or injury to trade. He was of the opinion that “to 
the detriment or against the interest of the public” in the Combines In- 
vestigation Act was inclusive of “unreasonably” in sec. 498 (1) (c) and 
of “unduly” in sec. 498 (1) (d). While this might lead to the inference 
that the clause contained in the Act is wider than “unreasonably” or “un- 
duly,” he appears to regard it as synonymous with the interpretation given 
“unduly prevent or lessen competition” in Rex v. Elliott,°° where Osler 
J. A. said: “Competition is not to be prevented or lessened unduly, that 
is to say, in an undue manner or degree, wrongly, improperly, excessively, 
inordinately, which it may well be in one or more of these senses of the 
word, if by a combination of a few the right of the many is practically in- 
terfered with by restricting it to members of the combination.” “Could 
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there be a more apt summing up of this paragraph,” says Raney J.,°" “than 
is contained in the language of s. 2 of the Combines Act,—‘to lessen or 
prevent competition. . . to the detriment or against the interest of the pub- 
lic?’ ” 

There was no doubt that the activities of the Association prevented 
the operation of competition, but the question of whether or not the opera- 
tion of competition is in the pubic interest was not considered an issue. 
“Of course, if the system of open competition is more detrimental to the 
public than was the system of the Electrical Estimators Association as 
above described, then, perhaps, the association ought to be commended 
rather than prosecuted. But the answer to this argument is, first in the 
purposes and scope of the legislation—s. 498 of the Criminal Code and the 
Combines Act, and secondly, in the actual effect and practice of the appli- 
cation of the system of the association, as established in the evidence dur- 
ing the trial of the action as above outlined.’’** For the purpose and scope 
of sec. 498, the learned judge turns to the eulogy of free competition de- 
livered by Idington J., in Weidman v. Shragge.* Since the interest of the 
public lies in the preservation of free competition, the prevention of free 
competition is therefore injurious to the public and a combination to pre- 
vent it is contrary to sec. 498. 

The defendants submitted evidence tending to show that, despite the 
averaging of tenders, sometimes work was done at no profit, or at a loss. 
Statements were introduced for the purpose of showing that there had been 
no enhancement of price and no detriment to the public. The crown, on 
the other hand, submitted statements to show that high percentages, in 
many cases over 27 per cent, had been added to the averaged cost. These 
arguments were to no avail. 

But the system adopted by the Electrical Estimators’ Association is not to be 
judged by its accidents, but by its tendency—not by the circumstances that sometimes 
the members of the association made no profit or sometimes too much, but by what 
the things were in essence that the defendants were seeking to accomplish.1°° The 
lessening of competition was necessarily incidental to the operation of the scheme, and 
apart altogether from the effect on prices, this was detrimental to or against the 
interest of the public within the meaning of s. 2 of the Combines Investigation Act. 

In Rex v. Canadian Import Co.,* a combination of coal dealers was 
indicted under sec. 498 and the Combines Investigation Act. Their purpose 


was to introduce British coal into the Canadian market to the exclusion of 
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Russian and German coal, and to fix prices. Bond J., in the Quebec court 
of king’s bench, appeal side, followed the Stinson-Reeb Case and Weidman 
v. Shragge in interpreting the gist of. the offence under sec. 498 of the 
Criminal Code. He agreed that injury to the public by hindering or sup- 
pressing of free competition, notwithstanding any advantage which may 
accrue to the business interests of the members of the combine, brings an 
agreement or combination under the ban of sec. 498,’°* and that an agree- 
ment having for its direct and governing purpose the establishment of a 
virtual monopoly by suppressing competition is criminal.?® 


I do not [he said] feel called upon to discuss, at length, conflicting economic 
theories, at least in the present case, for I do find ample evidence in the voluminous 
record to establish that the appellants’ intention was to gain control of the industry 
so as to exclude (as, indeed, they succeeded in doing to a marked degree) com- 
petition in the trade, and by so doing to enable them to create a price structure 
based not upon the intrinsic merits of the business, that is, the cost of coal laid 
down at the wharf and subsequently delivered to the consumer, or the fair return upon 
capital invested, or upon the turnover, or upon the net profit per ton,—on the con- 
trary, an arbitrary price structure was agreed upon, as the result of the combination 
based upon American differentials : and this, in my opinion brings the agreement within 
the prohibitions as being undue and detrimental to the public, and also designed to 
restrict competition unduly.1° 


We might infer from this that Bond J. regarded the combination of 
suppression of competition with the fixing of prices on an arbitrary basis 
as bringing the agreement within the purview of sec. 498 and the Com- 
bines Investigation Act. Whether or not he regarded both as essential 
must remain a matter for speculation, the latter being evidence of “undue” 
restriction upon competition. His criticism of the price fixing arrange- 
ment is that it is arbitrary, i.e., not based upon normal business consider- 
ations such as are generally the basis for determining the price of a com- 
modity. However, every case of fixing a common price by combination 
must necessarily be of an arbitrary nature, no matter on what considera- 
tions the price is based. Some firms might well be able to sell at less profit 
than others. Price-fixing, even though based upon normal business con- 
siderations, is undoubtedly arbitrary since it does not permit a particular 
vendor to dispose of his goods at a lower price even though his 
own business considerations may justify such action. If the fixing of prices 
on an arbitrary basis contravenes sec. 498, then all price-fixing, no matter 
what price is fixed, is criminal, since all price-fixing is arbitrary. The 
courts have frequently said that they are not concerned with whether or 
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not a price is too high or with what should be a reasonable price for a com- 
modity. 

Laliberte J., at the trial of this action,’®° suggested that it was rather 
the duty of the court to look into the nature of the agreement itself to see 
whether it interferes with the free course of trade. Bond J. himself ruled 
that “it is unnecessary for the purposes of the present cause to attempt to 
determine what should be a fair price for coal, even if it were feasible to 
do so, for any particular reason, and having regard to the conflict of testi- 
mony.”?°* Since the fixing of prices could not have been made effective 
except by the suppression of competition, it is not unreasonable to con- 
clude that the price-fixing arrangement was merely incidental to the sup- 
pression of competition, the real purpose of the combination and the de- 
ciding factor in fixing the parties to the combination with criminal liability. 

In Rex vy. Singer et al.’ the defendants were indicted for organizing 
and operating a combine in the plumbing industry including jobbers, op- 
erators, and manufacturers. Its purpose was to preserve the channels of 
trade and prevent price-slashing. The final organization that developed 
was the Amalgamated Builders’ Council. Non-members were encouraged 
to join by a system of boycotting, which prevented them from securing 
goods and members were liable to expulsion for violation of price agree- 
ments or sales policies of the association. 

Wright J. found that prices had been fixed and enhanced and that fa- 
cilities for supplying or dealing in plumbing commodities had been limited 
and competition lessened within 'the meaning of sec. 2 of the act. No doubt 
the evidence did -establish such practices, but there was no discussion of 
to what extent, if any, such practices tended to the detriment of the public 
interest. The learned judge seemed to regard the activities per se as con- 
stituting detriment to the public. In so far as the suppression of competition 
is concerned, this is quite in line with Weidman v. Shragge. The fixing 
and enhancing of prices and the limiting of facilities for supplying or deal- 
ing in plumbing facilities would have been impossible without the sup- 
pression of competition and, accordingly, cannot be considered an inde- 
pendent ground for conviction. 

In Rex v. Famous Players et al.,’°* a group of exhibitors and distribu- 
tors of motion picture film were indicted under sec. 2 (1) (e) of the Com- 
bines Investigation Act and under sec. 498 (1) (a) and sec. 498 (1) (d) 
of the Criminal Code. There were four exhibitors charged: Famous 
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Players, B and F, Theatre Holding, and Premier Operating. The remaining 
defendants were all distributors except Motion Picture Distributors and 
Exhibitors of Canada, known as the Cooper Organization. The latter was 
closely in touch with the whole film industry in Canada, but more par- 
ticularly with exhibitors and distributors. Its letters patent disclosed some- 
what vague and altruistic purposes concerning the betterment of the film 
industry. The only exhibitors having representation in the organization 
were Famous Players and its subsidiaries or affiliates. Famous Players 
owned or controlled about two hundred theatres across Canada including 
most of-the large first-run theatres in the key cities. Owing to its ex- 
tremely favourable position in the exhibition field it was virtually able to 
dictate the terms upon which films could be shown in Canada. It was a 
fact, that unless a producer was able to market his films through Famous 
Players, there were not enough independents in the key cities to give his 
films a profitable exhibition. It was fairly clear that Famous Players con- 
trolled the Cooper Organization through which it was able to enforce its 
trade policies. These policies were as follows: (i) The principle of pro- 
tection—This referred to the length of time to be allowed between the first 
showing of a picture in a particular area and the subsequent showing of 
the same picture in a second-run theatre in the same area. Generally, 
Famous Players second-run houses also had protection over independent 
second-run houses in the same area, or even where the independent was 
in an adjacent zone. (#1) Block booking—This mearst that Famous Players 
got first choice of the pictures offered by the exchanges and that inde- 
pendents had to contract for all the films offered by an exchange or receive 
none at all. Blind booking meant that unproduced pictures were contracted 
for in advance. (iii) The standard exhibition contract—This was form- 
ulated and advanced by tthe Cooper Organization. By its terms Famous 
Players theatres were able to get pictures for a percentage of their receipts, 
while other theatres had to pay a fixed rental charge. The general result 
was that Famous Players paid less for its pictures than did tthe independ- 
ents. It also provided for protection which was dictated by Famous Players. 
The use of the contract was obligatory on all purchasers of films. (iv) The 
arbitration clause in the standard exhibition contract provided that, in the 
event of any dispute arising between the exhibitor and distributor, the 
exhibitor must submit to and abide by arbitration. Otherwise the dis- 
tributor could demand from the exhibitor $500 for each contract subsisting 
between them to be retained until the complete performance of all con- 
tracts between them and then applied at the option of the distributor upon 
“damages” awarded by the board of arbitration. The Cooper Organiza- 
tion distributors protected one another’s contracts by refusing to deal, ex- 
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cept on a spot-booking basis, with exhibitors that got into difficulties with 
distributors. The arbitration board was weighted in favour of the dis- 
tributors—one member being a distributor who could not possibly be im- 
partial and the other an exhibitor who, in view of the Famous Players in- 
fluence, might or might not be impartial. 

There was no doubt that Famous Players occupied a preferred posi- 
tion in the trade. The policy of protection prevented their rivals from 
getting films as quickly as they might otherwise have done. The first choice 
enjoyed by them under the block and blind booking arrangements gave 
them the best pictures. They were able to get better terms of trade. Through 
their ostensible control of the Cooper Organization and through the 
standard exhibition contract’s arbitration terms, they were in a position 
to make life very difficult for competitors. The reason for the preferred 
treatment afforded Famous Players and its affiliates was the control it 
exercised over first-run houses in the key cities of Canada. Unless dis- 
tributors could get their films into Famous Players houses, they would not 
be able to stay in business. 

At the trial of the action, Garrow J. acquitted all of the accused. He 
was able to find no evidence to show that Famous Players was responsible 
for 'the existence of the Cooper Organization, or that it dominated or con- 
trolled its activities. If the Cooper Organization did actually promote the 
standard exhibition contract, he held, it was as much to the interest of the 
exhibitor as to the distributor, when he was dealing each season with 
many distributors, to have a standard form of contract the same in general 
terms though different in detail. Furthermore, the details of the contract— 
price, dates of exhibition, protection—were all arranged between the 
parties to the individual contract and not among the distributors them- 
selves. Garrow J. did not, apparently, concern himself with ‘the fact that 
in all cases the details of the contract were inserted for the benefit, if not 
at the express direction, of Famous Players, whose interests would un- 
doubtedly vary from time to time and place to place. , 

Protection, itself, he found to be a proper enough arrangement, al- 
though it may have worked hardship in some individual cases. However, 
as a whole, he thought that the policy did not work to control or limit the 
supply of film ‘to independents. While Famous Players was enjoying first- 
run and protection privileges with one print of a film in one district, an 
independent could enjoy the same privileges in another district. 

The learned judge found the harshness of the arbitration clause con- 
siderably mitigated by the fact that it had been agreed to by everyone 
after full discussion. There was no instance of an exhibitor being refused 
films for failure to sign the exhibition contract. The fact that Famous 
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Players was in a position to enforce inclusion of the arbitration clause and 
use of the standard exhibition contract by requiring distributors to with- 
hold film supplies from recalcitrant independents on pain of Famous 
Players’ displeasure and that tthe independents, aware of this, were willing 
to bow to the will of the more powerful organization, had no effect on the 
opinion of the learned judge. His interpretation was that the distributors 
were anxious to please their biggest and most important customer, Famous 
Players, and afforded the wishes of that customer first consideration, 
which was not in itself illegal. The most-favoured-customer status of 
Famous Players was not due to any combination among the distributors, 
each of whom made separate arrangements with Famous Players or its 
subsidiaries. 

Two things not stressed in the judgement must be borne in mind. The 
first is that Famous Players, its affiliates and subsidiaries, did not exercise 
a monopoly of motion picture exhibition in Canada. They controlled only 
two hundred of about eleven hundred theatres in Canada. The second is 
that there was active competition among the distributors and no attempt 
at price-fixing. It would seem that the true basis of this judgement is 
that there was no stifling of competition. Distributors competed with each 
other in the supply of film and independents competed with one another 
and with Famous Players for the supply of that film. The preferred posi- 
tion of Famous Players undoubtedly gave them advantages over the in- 
dependents, but there was no evidence that those advantages were utilized 
to drive independents out of business and thus eliminate competition. Such 
a policy would have been detrimental to the interests of the distributors 
who, while at all times anxious to please Famous Players, could not have 
survived without the outlets afforded by the independent exhibitors. 

It is our submission from these cases that under the Combines In- 
vestigation Act, as under sec. 498 of ‘the Criminal Code, the protection 
that is afforded the public interest consists solely in ensuring the operation 
of free competition, apart from any consideration of whether the opera- 
tion of free competition is or is not in the public interest. Whether or not 
the enhancement of price is unreasonable is not the concern of the courts. 
They will seek only to ascertain the nature and purpose of the combina- 
tion in question in order to discover whether or not it involves the sup- 
pression of competition. This, then, would dispose of sec. 2 (1) (d) and 
(e) of the act. As far as sec. 2 (1) (a), (b), and (c) are concerned, it 
is submitted that the effect of these is no different from the effect of sec. 
498 (1) (a) and (c) of the Criminal Code; they are results that can only 
follow upon the suppression of competition which, in view of Weidman 
v. Shragge, will always supply the basis for the decision. Sec. 2 (1) (f) of 
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the Combines Investigation Act refers to “otherwise restraining or injuring 
trade or commerce.” If this is to be given the same meaning as sec. 498 
(1) (b) of the Criminal Code, it will not alter the general interpretation 
to be given sec. 2 (1). In view of the decided cases it is difficult to con- 
ceive of a conviction being had under sec. 2 (1) (f) that did not also pre- 
vent or lessen competition within the meaning of sec. 2 (1) (e). 


V 


There remains yet to be considered the “merger, trust or monopoly” 
provisions of ‘the Combines Investigation Act. According to the provisions 
of the act, it is unnecessary for the merger, trust, or monopoly to do any 
of the things enumerated in sec. 2 (1) (a) to (f). It is sufficient if it op- 
erates or is likely to operate to ‘the detriment or against the interest of the 
public. “Merger, trust or monopoly” as defined in the Act has previously 
been quoted in this study. 

The only case in which this portion of the section has been interpreted 
is Rex v. Staples.*°’ Although there was some discussion of whether or 
not there was detriment to the public, the court was eager first to find that 
no merger, trust, or monopoly existed. 

The Dominion Fruit Co., wholly owned by Western Grocers, purchased 
half of the shares in the Lander Co. The Lander Co. owned half of the 
shares in four other companies, against whom charges were not pressed, 
and these and the Lander Co. used Sales Service Ltd. as a marketing 
agent. Sales Service was controlled by the Lander Co. It was held that 
the purchase of half of the shares in a company conferred, at best, a negative 
control over the company, and was not.a control over the business of the 
company within the meaning of sec. 2 (4) of the Combines Investigation 
Act. Nor did a purchase of half the shares in a company confer upon the 
purchaser an interest in the business of the company. “Interest,” within 
the meaning of sec. 2 (4) of the act, was held ‘to mean financial interest. 
Now the business of, say the Lander Co., was an asset of that company. 
Since no shareholder can have a financial interest in the assets of a com- 
pany, the purchase of half the shares in the Lander Co. by Dominion Fruit 
did not constitute the acquisition of an “interest” in the business of the 
former company within the meaning of sec. 2 (4) of the Combines In- 
vestigation Act. 

The effect of this interpretation is, of course, materially to reduce the 
efficacy of the “merger, trust or monopoly” provisions. It is unlikely, 
in view of this decision, that a “merger, trust or monopoly” within the 
meaning of the act can ever be formed through the acquisition of an “in- 
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terest” in the business of another, since in ‘the modern commercial field 
the acquisition of such an interest will almost invariably take the form of 
the purchase or control of shares which is insufficient to bring the trans- 
action within the purview of the act. A “merger, trust or monopoly” may, 
however, still be found if more than 50 per cent of the shares in another 
company have been acquired. 

The Lander Co. was a packer and shipper of fruit in British Columbia. 
Western Grocers and Dominion Fruit were larger wholesale jobbers in 
western Canada. There had been considerable overproduction of fruit in 
the years immediately preceding the arrangement and marketing of the 
fruit had become a problem. It was certainly to the advantage of the 
Lander Co. to have Western Grocers financially interested in its welfare 
as it would ‘then be assured of a market for its fruit. On the other hand, 
Western Grocers would be assured of a supply of fruit that it could sell 
at a profit. 

The C. H. Robinson and Co., Ltd. was a fruit-broker doing business 
in the three prairie provinces. By virtue of The Natural Products Market- 
ing Act, 1934, shippers had to market their fruit through brokers and 
there was a fear that should the Act, as eventually happened, be declared 
invalid, many shippers would cease to use brokers’ services. This fear was 
not well-founded, for the shippers were disposed to continue to use brokers, 
provided the jobbers would buy through them. In other words, ‘the job- 
bers held the key to the situation. Robinson then arranged with Dominion 
Fruit that out of the entire profits of its brokerage business it should re- 
tain $2.00 per car and an amount to cover central office expenses. The 
balance was to be turned over to Dominion Fruit. 

It was alleged that by means of this scheme Western Grocers would 
get not only a direct profit from its share of the brokerage earnings of 
Robinson but it would get its fruit cheaper because Robinson, as agent for 
the shipper, Sales Service, would settle unjust and fraudulent claims for 
rebates made by Western Grocers and Dominion Fruit in favour of these 
companies and against the interest of Sales Service. It would thus be in 
a position to enhance the profits of these companies to the detriment of 
sales service and consequently to the detriment of the grower for whose 
shippers Sales Service acted as sales agent. Robertson J. found no evidence 
to support the suggestion that Robinson would consent to any improper 
rebates. 

It was further alleged that the arrangement precluded fruit from being 
offered to jobbers other than Robinson and that competition among the 
jobbers was thereby reduced. That is, had the fruit been offered to other 
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jobbers doing business in western Canada, a better price might have been 
obtained. 

While this may be true [said Robertson J. in the supreme court of British 
Columbia], on the other hand, would Sales Service Limited have been able to sell 
the growers’ fruit? Instead of having purchasers ready to buy their fruit, they 
might have found it very difficult to market the same. There is no evidence that 
Western Dominion paid lower prices on sales put through by Sales Service than other 
jobbers with whom they competed, paid on sales arranged by others agents. Further, 
the safeguard to the growers would be that Sales Service would have to get as 
favourable prices as other sales agents to hold their growers.1?° 

Thus, competition still actually operated among the jobbers, for if 
Western Grocers and Dominion Fruit began paying low prices, Sales 
Service would be unable to hold the growers as customers and Dominion 
Fruit and Western Grocers would suffer. 

There was no suppression of competition as contemplated in Weidman 
v. Shragge. While it may be premature to suggest that herein lies the basis 
of the decision, it is also apparent that, without suppression of competition 
among the jobbers, Robinson could not have hoped to continue favouring 
Dominion Fruit and Western Grocers in the matter of rebates, a practice 
which, on the evidence it had not followed. Such a policy could only have 
resulted in the growers withdrawing their custom from Sales Service, 
which in turn would have meant less of business for Robinson and less 
fruit finding its way ‘to Western Grocers and Dominion Fruit. Thus, in 
so far as detriment to the public may be a factor herein (since no merger, 
trust, or monopoly was found to exist), it is necessarily linked with the 
suppression of competition. 

We may sum up our view of the Canadian anti-trust legislation, in 
the light of the decided cases, as follows: The interest of the public, which 
it is the purpose of sec. 498 of the Criminal Code and of the Combines In- 
vestigation Act to protect, lies in ‘the preservation of free competition. 
Assuming the existence of a combine to have been established, the ground 
upon which the members of such a combine can be convicted is that it has 
operated to destroy competition. The other grounds contained in sec. 498 
and in the act, while they may exist concurrently with suppression of com- 
petition (largely because they are a result thereof), cannot exist inde- 
pendently as grounds for conviction. It is 'the suppression of competition, 
apart entirely from any effect on prices or, in fact, any objective injury 
to the public interest, that brings a combination under the ban of sec. 498 
and the Combines Investigation Act. 

The adoption of such an economic doctrine as a rule of law cannot but 
lead to inconsistencies in its enforcement. The right of free competition, 
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carried to its ultimate conclusion, must include 'the right to combine for 
the purpose of limiting that competition. Consequently, the real problem 
in the administration of the anti-trust legislation lies in deciding to what 
extent and at what point the exercise of this right must be curbed. Our 
courts have said that the suppression of competition is criminal, no matter 
how advantageous it may be to the parties to the combination or whether 
or not, in the particular circumstances, such suppression of combination is 
detrimental to the public interest. 

Yet our social policy has increasingly been to prevent the operation of 
competition in the supply of many goods and services and to confer a mo- 
nopoly of supply upon single producers. The field of transportation and 
communications is largely vested in monopolistic enterprises, govern- 
mentally controlled and circumscribed. Nor are the monopolistic enter- 
prises necessarily of a private nature, but in many cases are projections 
of a governmental department. Yet no one suggests that since Trans- 
Canada Air Lines, the Canadian Broadcasting Corporation, the Bell Tele- 
phone Company, the Ontario Hydro-Electric Power Commission, or the 
Toronto Transportation Commission, is protected against competition in 
their particular fields that the result is detrimental to the public interest. 

We have recognized, in recent years, that the public interest is much 
better served in many fields by removing the element of competition and 
permitting a single monopoly to operate in that field under governmental 
control. It is rare to find, for example, in the field of public utilities, two 
or more companies competing in a single area. We have, of course, nom- 
inal competition between our railway systems, but such competition con- 
sists of little more than salesmanship for their services, their rates being 
controlled by an administrative board. Nor do both lines serve precisely 
the same areas. Clearly, the doctrine of Weidman v. Shragge, laid down 
thirty-five years ago, does not apply to cases such as these. Yet the courts, 
to all intents and purposes, draw no line between benign and malignant 
monopolies. So far as the courts are concerned, it is the suppression of 
competition that makes a combination criminal. 

The distinction must be that once a monopoly is set up, sanctioned, 
or supported by governmental authority, it is cleansed of the element of 
criminality. This is not by any means illogical, since their governmental 
organization, sanction, or control must be presumed to be in the public 
interest, the protection of which is the purpose of the anti-trust legisla- 
tion. 

We are inevitably driven to the conclusion that the suppression of 
competition, if done in combination,” per se, is criminal and that “unduly” 
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and “to the detriment or against the interest of the public” as objective 
tests mean absolutely nothing. In the case of private combinations that 
restrict competition, there is ever present the possibility of injury to the 
public which may well be synonymous with the likelihood of such injury 
stipulated by sec. 2 of the Combines Investigation Act, since it is unlikely 
that the combination will be operated in the interests of anyone but its 
members. Furthermore, there will be no method of control over the com- 
bination for the purpose of protecting the public interest as in the case 
of government-sponsored combinations and monopolies. The legislature 
has bent over backwards in trying to be absolutely fair to everybody by 
stipulating that the combination must operate or be likely to operate “to 
the detriment or against the interest of the public, whether producers, con- 
sumers or others.” This is no doubt commendable. But it has also suc- 
ceeded in clouding the issue; namely, what meaning is to be ascribed to 
those words. It is now abundantly clear that the public is entitled to the 
benefits of a freely competitive economic system and that a combination to 
suppress competition is criminal. 
S. F. SomMERFELD 

School of Law, University of Toronto. 
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CROWN PROCEEDINGS Act, 1947 


(10 and 11 Geo. VI, c. 44) 


This new legislation is the culmination of a long history, which 
began in practical form when a bill was drafted by the Crown Proceedings 
Committee in 1927'. The matter is of such interest to the profession in 
Canada that we print the new Act in extenso.2, They will remember the 
report dealing with the subject which was presented to arid approved by 
the annual meeting of the Canadian Bar Association in 1936 based on 
a study prepared by a committee of the Association under the chairman- 
ship of Mr. C. C. McLaurin.* Unfortunately little if any progress has 
been made, and the Canadian draft bill has remained a dead-letter. 
Perhaps it is not too much to hope that the Canadian Bar Association 
will renew its activities in the light of the excellent advance made in the 
United Kingdom under the Crown Proceedings Act. As the Act is 
printed in full, it is unnecessary to comment on it in detail. It is 
interesting, however, to note that the Act protects the crown in dis- 
covery on the principles laid down in Duncan v. Cammell Laird and Co.,‘ 
and to recall that a similar protection was given in the draft bill of Mr. 
McLaurin’s committee. 


W. P. M. KENNEDY 


CROWN PROCEEDINGS ACT, 
1947 


An Act to amend the law relating to the civil liabilities and rights of the Crown 
and to civil proceedings by and against the Crown, to amend the law relating 
to the civil liabilities of persons other than the Crown in certain cases involving 
the affairs or property of the Crown, and for purposes connected with the 
matters aforesaid. {[3ist July 1947.] 


E it enacted by the King’s most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows:— 


1Cmd. 2842. See W. P. M. Kennedy, ‘Suits by and against the Crown,” in 6 
Canadian Bar Review (1928), at pp. 329 ff. 

*For a competent analysis, see R. C. FitzGerald, “Crown Proceedings Act, 1947,” 
in 14 The Solicitor (1947), at pp. 244 ff. 

‘See 21 Proceedings of the Canadian Bar Association (1936), at pp. 177 ff.; C. C. 
McLaurin, “The Crown as Litigant,” in 14 Canadian Bar Review (1936), at pp. 606 ff.; 
W. P. M. Kennedy, “Suits by and against the Crown,” in 2 University of Toronto Law 
Journal (1937), at pp. 137 ff. 

*(1942] A.C. 624; [1942] 1 All E.R. 587. 
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Part I. 


SUBSTANTIVE Law. 


1. Where any person has a claim against the Crown after the commencement 
of this Act, and, if this Act had not been passed, the claim might have been en- 
forced, subject to the grant of His Majesty’s fiat, by petition of right, or might 
have been enforced by a proceeding provided by any statutory provision repealed 
by this Act, then, subject to the provisions of this Act, the claim may be enforced 
as of right, and without the fiat of His Majesty, by proceedings taken against the 
Crown for that purpose in accordance with the provisions of this Act. 


2.—(1) Subject to the provisions of this Act, the Crown shall be subject to all 
those liabilities in tort to which, if it were a private person of full age and capacity, 
it would be subject :— 

(a) in respect of torts committed by its servants or agents; 

(6) in respect of any breach of those duties which a person owes to his 
servants or agents at common law by reason of being their em- 
ployer; and 

(c) in respect of any breach of the duties attaching at common law 
to the ownership, occupation, possession or control of property: 


Provided that no proceedings shall lie against the Crown by virtue of paragraph 
(a) of this subsection in respect of any act or omission of a servant or agent of the 
Crown unless the act or omission would apart from the provisions of this Act have 
given rise to a cause of action in tort against that servant or agent or his estate. 


(2) Where the Crown is bound by a statutory duty which is binding also upon 
persons other than the Crown and its officers, then, subject to the provisions of 
this Act, the Crown shall, in respect of a failure to comply with that duty, be 
subject to all those liabilities in tort (if any) to which it would be so subject if it 
were a private person of full age and capacity. 


(3) Where any functions are conferred or imposed upon an officer of the 
Crown as such either by any rule of the common law or by statute, and that officer 
commits a tort while performing or purporting to perform those functions, the 
liabilities of the Crown in respect of the tort shall be such as they would have been 
if those functions had been conferred or imposed solely by virtue of instructions 
lawfully given by the Crown. 


(4) Any enactment which negatives or limits the amount of the liability of 
any Government department or officer of the Crown in respect of any tort com- 
mitted by that department or officer shall, in the case of proceedings against the 
Crown under this section in respect of a tort committed by that department or 
officer, apply in relation to the Crown as it would have applied in relation to that 
department or officer if the proceedings against the Crown had been proceedings 
against that department or officer. 


(5) No proceedings shall lie against the Crown by virtue of this section in 
respect of anything done or omitted to be done by any person while discharging or 
purporting to discharge any responsibilities of a judicial nature vested in him, or 
any responsibilities which he has in connection with the execution of judicial 
process. 
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(6) No proceedings shall lie against the Crown by virtue of this section in 
respect of any act, neglect or default of any officer of the Crown, unless that officer 
has been directly or indirectly appointed by the Crown and was at the material 
time paid in respect of his duties as an officer of the Crown wholly out of the 
Consolidated Fund of the United Kingdom, moneys provided by Parliament, the 
Road Fund, or any other Fund certified by the Treasury for the purposes of this 
subsection or was at the material time holding an office in respect of which the 
Treasury certify that the holder thereof would normally be so paid. 


3.—(1) Where after the commencement of this Act any servant or agent of 
the Crown infringes a patent, or infringes a registered trade mark, or infringes any 
copyright (including any copyright in a design subsisting under the Patents and 
Designs Acts, 1907 to 1946), and the infringement is committed with the author- 
ity of the Crown, then, subject to the provisions of this Act, civil proceedings in re- 
spect of the infringement shall lie against the Crown. 

(2) Nothing in the preceding subsection or in any other provision of this Act 
shall affect the rights of any Government department under section twenty-nine 
or section fifty-eight A of the Patents and Designs Act, 1907, or the rights of the 
Minister of Supply under section twelve of the Atomic Energy Act, 1946. 


(3) Save as expressly provided by this section, no proceedings shall lie against 
the Crown by virtue of this Act in respect of the infringement of a patent, in 
respect of the infringement of a registered trade mark, or in respect of the infringe- 
ment of any such copyright as is mentioned in subsection (1) of this section. 


4.—(1) Where the Crown is subject to any liability by virtue of this Part of 
this Act, the law relating to indemnity and contribution shall be enforceable by 


or against the Crown in respect of the liability to which it is so subject as if the 
Crown were a private person of full age and capacity. 

(2) Without prejudice to the effect of the preceding subsection, Part II of the 
Law Reform (Married Women and Tortfeasors) Act, 1935 (which relates to pro- 


ceedings against, and contribution between, joint and several tortfeasors) shall 
bind the Crown. 


(3) Without prejudice to the general effect of section one of this Act, the Law 
Reform (Contributory Negligence) Act, 1945 (which amends the law relating to 
contributory negligence) shall bind the Crown. 


5.—(1) The provisions of the Merchant Shipping Acts, 1894 to 1940, which 
limit the amount of the liability of the owners of ships shall, with any necessary 
modifications, apply for the purpose of limiting the liability of His Majesty in 
respect of His Majesty's ships; and any provision of the said Acts which relates to 
or is ancillary to or consequential on the provisions so applied shall have effect 
accordingly. 

(2) Without prejudice to the provisions of the preceding subsection, where a 
ship is built at any port or place within His Majesty's dominions, and His Majesty 
is interested in her by reason of the fact that she is built by or on behalf of or to 
the order of His Majesty in right of His Government in the United Kingdom, the 
provisions of the Merchant Shipping Acts, 1894 to 1940, which limit the amount 
of the liability of the owners of ships shall, with any necessary modifications, apply 
for the purpose of limiting the liabilities in respect of that ship of His Majesty, her 
builders, her owners, and any other persons interested in her; and any provision 
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of the said Acts which relates to or is ancillary to or consequential on the pro- 
visions so applied shall have effect accordingly. 

This subsection shall have effect only in respect of the period from and in- 
cluding the launching of the ship until the time of her completion, and shall not 
in any event have effect in respect of any period during which His Majesty is not 
so interested in the ship as aforesaid. In relation to a ship built to the order of 
His Majesty in right of His Government in the United Kingdom, the time of her 
completion shall be taken for the purposes of this subsection to be the time when 
His Majesty, acting in His said right, finally takes delivery of her under the 
building contract. 


(3) Where any ship has been demised or sub-demised by His Majesty acting 
in right of His Government in the United Kingdom, then, whether or not the ship 
is registered for the purposes of the Merchant Shipping Acts, 1894 to 1940, the 
provisions of those Acts which limit the amount of the liability of the owners of 
ships shall, in respect of the period for which the demise or sub-demise continues, 
apply, with any necessary modifications, for the purpose of limiting the liabilities 
in respect of the ship of any person entitled to her by demise or sub-demise; and 
any provision of the said Acts which relates to or is ancillary to or consequential 
on the provisions so applied shall have effect accordingly. 

This subsection shall be deemed always to have had effect. 


(4) Where by virtue of any arrangement between His Majesty and some 
other person (not being a servant of His Majesty) that other person (hereinafter 
referred to as “the manager’’) is entrusted with the management of any of His 
Majesty’s ships, the provisions of the Merchant Shipping Acts, 1894 to 1940, 
which limit the amount of the liability of the owners of ships shall apply for the 
purpose of limiting the manager’s liability in respect of the ship while so entrusted; 
and any provision of the said Acts which relates to or is ancillary to or conse- 
quential on the provisions so applied shall have effect accordingly. 

This subsection shall be deemed always to have had effect. 


(5) Where for the purposes of any enactment as applied by this section it is 
necessary to ascertain the tonnage of any ship, and that ship is not registered for 
the purposes of the Merchant Shipping Acts, 1894 to 1940, the tonnage of the 
ship shall be taken for the purposes of that enactment to be the tonnage arrived 
at by:— 

(a) ascertaining her tonnage in accordance with section seventy-seven of 
the Merchant Shipping Act, 1894, and the Rules contained in the 
Second Schedule to that Act, or those Rules as modified or altered 
from time to time under subsection (7) of the said section seventy- 
seven, and deducting from her tonnage as so ascertained ten per cent. 
thereof; or 
where it is impossible to ascertain her tonnage as provided by para- 
graph (a) of this subsection, taking her estimated tonnage as certified 
for the purposes of this paragraph, and deducting from her estimated 
tonnage as so certified ten per cent. thereof. 


Where it is necessary to ascertain the tonnage of a ship in the manner provided 
by paragraph (b) of this subsection, the Chief Ships Surveyor of the Ministry of 
Transport, or the officer for the time being discharging the functions of the said 
Surveyor, shall, upon the direction of the court concerned, and after considering 
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such evidence of the dimensions of the ship as it may be practicable to obtain, 
estimate what her tonnage would have been found to be if she could have been duly 


measured for the purpose, and issue a certificate stating her tonnage as so esti- 
mated by him. 


(6) For the purposes of this section the expression “‘ship’’ has the meaning 


assigned to it by section seven hundred and forty-two of the Merchant Shipping 
Act, 1894, but includes also:— 


(a) any vessel which is a ship as defined by section four of the Merchant 
Shipping (Liability of Shipowners) Act, 1898; and 

(b) every description of lighter, barge or like vessel used in navigation in 
Great Britain, however propelled, so, however, that a vessel used 
exclusively in non-tidal waters, other than harbours, shall not for the 
purposes of this paragraph be deemed to be used in navigation. 


(7) Any reference in this section to the provisions of the Merchant Shipping 
Acts, 1894 to 1940, which limit the amount of the liability of the owners of ships 
shall be construed as including a reference to any provision of those Acts which 
negatives the liability of the owner of a ship, and accordingly any reference in this 
section to limiting the liability of any person shall be construed as including a 
reference to negativing his liability. 

(8) Relief shall not be available by virtue of the Merchant Shipping (Liability 
of Shipowners) Act, 1898, in any case in which it is available by virtue of this 
section. 


6. The provisions of sections one, two and three of the Maritime Conventions 
Act, 1911 (which relate to the apportionment of damage or loss caused by vessels) 
shall apply in the case of vessels belonging to His Majesty as they apply in the case 
of other vessels. 


7.—(1) It is hereby declared that the provisions of the Merchant Shipping 
Acts, 1894 to 1940, which limit the amount of the liability of the owners of docks 
and canals, and of harbour and conservancy authorities, apply for the purpose of 
limiting the liability of His Majesty in His capacity as the owner of any dock or 
canal, or in His capacity as a harbour or conservancy authority, and that all the 
relevant provisions of the said Acts have effect in relation to His Majesty accord- 
ingly. 

(2) In this section the expressions ‘‘dgck"’, ‘“‘harbour’”’, “owner”, ‘harbour 
authority” and “‘conservancy authority’ have respectively the same meanings as 
they have for the purposes of section two of the Merchant Shipping (Liability of 
Shipowners and others) Act, 1900. 

(3) In this section references to His Majesty include references to any Govern- 
ment department and to any officer of the Crown in his capacity as such. 


8.—(1) Subject to the provisions of this Act, the law relating to civil salvage, 
whether of life or property, except sections five hundred and fifty-one to five 
hundred and fifty-four of the Merchant Shipping Act, 1894, or any corresponding 
provisions relating to aircraft, shall apply in relation to salvage services rendered 
after the commencement of this Act in assisting any of His Majesty's ships or 
aircraft, or in saving life therefrom, or in saving any cargo or apparel belonging to 
His Majesty in right of His Government in the United Kingdom, in the same 
manner as if the ship, aircraft, cargo or apparel belonged to a private person. 
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(2) Where after the commencement of this Act salvage services are rendered 
by or on behalf of His Majesty, whether in right of His Government in the United 
Kingdom or otherwise, His Majesty shall be entitled to claim salvage in respect 
of those services to the same extent as any other salvor, and shall have the same 
rights and remedies in respect of those services as any other salvor. 


9.—(1) Subject as hereinafter provided, no proceedings in tort shall lie against 
the Crown for anything done or omitted to be done in relation to a postal packet 
by any person while employed as a servant or agent of the Crown, or for anything 
done or omitted to be done in relation to a telephonic communication by any 
person while so employed; nor shall any officer of the Crown be subject, except at 
the suit of the Crown, to any civil liability for any of the matters aforesaid. 


(2) Notwithstanding the provisions of section thirteen of the Post Office Act, 
1908, proceedings shall lie against the Crown under this subsection in respect of 
loss of or damage to a registered inland postal packet, not being a telegram, in so 
far as the loss or damage is due to any wrongful act done or any neglect or default 
committed by a person employed as a servant or agent of the Crown while per- 
forming or purporting to perform his functions as such in relation to the receipt, 
carriage, delivery or other dealing with the packet: 


Provided that :— 

(a) no proceedings shall lie under this subsection in respect of any postal 
packet registered before the commencement of this Act; 

(b) the amount recoverable in any proceedings under this subsection shall 
not exceed the market value of the packet in question (excluding the 
market value of any message or information which it bears) at the time 
when the cause of action arises; 


the amount recoverable in any such proceedings shall not in any event 
exceed the maximum amount which, under the Post Office Regulations, 
is available for compensating the persons aggrieved having regard to 
the fee paid in respect of the registration of the packet; and 

the Crown shall not be liable under this subsection in respect of any 
packet unless such conditions as are prescribed by Post Office Regu- 
lations in relation to registered inland postal packets have been com- 
plied with in relation to that packet. 


For the purposes of any proceedings under this subsection, it shall be presumed, 
until the contrary is shown on behalf of the Crown, that the loss of or damage to 
the packet was due to some wrongful act done, or some neglect or default com- 
mitted, by a person employed as a servant or agent of the Crown While performing 
or purporting to perform his functions as such in relation to the receipt, carriage, 
delivery or other dealing with the packet. 


(3) No relief shall be available under subsection (2) of this section except 
upon a claim by the sender or the addressee of the packet in question; and the 
sender or addressee of the packet shall be entitled to claim any relief available under 
the said subsection in respect of the packet, whether or not he is the person damni- 
fied by the injury complained of, and to give a good discharge in respect of all 
claims in respect of the packet under the said subsection: 

Provided that where the court is satisfied, upon an application by any person 
who is not the sender or addressee of the packet, that the sender and the addressee 
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are unable or unwilling to enforce their remedies in respect of the packet under the 
said subsection, the court may, upon such terms as to security for costs and other- 
wise as the court thinks just, allow that other person to bring proceedings under 
the said subsection in the name of the sender or the addressee of the packet. 

Any reference in this subsection to the sender or addressee of the packet 
includes a reference to his personal representatives. 


(4) Where by virtue of the last preceding subsection any person recovers any 
money or property which, apart from that subsection, would have been recoverable 
by some other person, the money or property so recovered shall be held on trust for 
that person. 


(5) Post Office Regulations may be made for prescribing the conditions to be 
observed for the purposes of this section in relation to registered inland postal 
packets. 


(6) No claim for salvage shall lie against the Crown by virtue of section eight 
of this Act in respect of anything done to, or suffered in relation to, any postal 
packets while they are being carried by sea or by air. 

(7) In this section:— 

The expression “postal packet” has, subject as hereinafter provided, the 
same meaning as in the Post Office Act, 1908, and accordingly includes 
a telegram; 


The expression ‘‘Post Office Regulations” has the same meaning as in the 
Post Office Act, 1908; 

The expression “inland postal packet’? means a postal packet which is 
posted in the United Kingdom, the Channel Islands or the Isle of Man 
for delivery, at any place in the United Kingdom, the Channel Islands 
or the Isle of Man, to the person to whom it is addressed. 


The expression ‘“‘sender”’, in relation to a postal packet, has such meaning 
as may be assigned to it by Post Office Regulations. 


(8) Any reference in this section to a postal packet shall be construed as 
including a reference to the contents of such a packet. 


10.—(1) Nothing done or omitted to be done by a member of the armed 
forces of the Crown while on duty as such shall subject either him or the Crown 
to liability in tort for causing the death of another person, or for causing personal 
injury to another person, in so far as the death or personal injury is due to any- 
thing suffered by that other person while he is a member of the armed forces of 
the Crown if— 


(a) at the time when that thing is suffered: by that other person, he is 
either on duty as a member of the armed forces of the Crown or is, 
though not on duty as such, on any land, premises, ship, aircraft or 
vehicle for the time being used for the purposes of the armed forces of 
the Crown; and 


the Minister of Pensions certifies that his suffering that thing has been 
or will be treated as attributable to service for the purposes of entitle- 
ment to an award under the Royal Warrant, Order in Council or Order 
of His Majesty relating to the disablement or death of members of the 
force of which he is a member: 
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Provided that this subsection shall not exempt a member of the said forces 
from liability in tort in any case in which the court is satisfied that the act or 
omission was not connected with the execution of his duties as a member of those 
forces. 


(2) No proceedings in tort shall lie against the Crown for death or personal 
injury due to anything suffered by a member of the armed forces of the Crown if— 


(a) that thing is suffered by him in consequence of the nature or condition 
of any such land, premises, ship, aircraft or vehicle as aforesaid, or in 
consequence of the nature or condition of any equipment or supplies 
used for the purpose of those forces; and 


(b) the Minister of Pensions certifies as mentioned in the preceding sub- 
section; 
nor shall any act or omission of an officer of the Crown subject him to liability in 
tort for death or personal injury, in so far as the death or personal injury is due to 
anything suffered by a member of the armed forces of the Crown being a thing as 
to which the conditions aforesaid are satisfied. 


(3) The Admiralty or a Secretary of State, if satisfied that it is the fact:— 
(a) that a person was or was not on’any particular occasion on duty as a 
member of the armed forces of the Crown; or 
(b) that at any particular time any land, premises, ship, aircraft, vehicle, 
equipment or supplies was or was not, or were or were not, used for 
the purposes of the said forces; 
may issue a certificate certifying that to be the fact; and any such certificate shall, 
for the purposes of this section, be conclusive as to the fact which it certifies. 


11.—(1) Nothing in Part I of this Act shall extinguish of abridge any powers 
or authorities which, if this Act had not been passed, would have been exercisable 
by virtue of the prerogative of the Crown, or any powers or authorities conferred 
on the Crown by any statute, and, in particular, nothing in the said Part I shall 
extinguish or abridge any powers or authorities exercisable by the Crown, whether 
in time of peace or of war, for the purpose of the defence of the realm or of training, 
or maintaining the efficiency of, any of the armed forces of the Crown. 


(2) Where in any proceedings under this Act it is material to determine 
whether anything was properly done or omitted to be done in the exercise of the 
prerogative of the Crown, the Admiralty or a Secretary of State may, if satisfied 
that the act or omission was necessary for any such purpose as is mentioned in the 
last preceding subsection, issue a certificate to the effect that the act or omission 
was necessary for that purpose; and the certificate shall, in those proceedings, be 
conclusive as to the matter so certified. 


12.—(1) When this Act comes into operation, the preceding provisions of this 
Part of this Act (except subsections (3) and (4) of section five thereof and any 
provision which is expressly related to the commencement of this Act) shall be 
deemed to have had effect as from the beginning of the thirteenth day of February, 
nineteen hundred and forty-seven: 


Provided that where by virtue of this subsection proceedings are brought 
against the Crown in respect of a tort alleged to have been committed on or after 
the said thirteenth day of February and before the commencement of this Act, the 
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Crown may rely upon the appropriate provisions of the law relating to the limi- 
tation of time for bringing proceedings as if this Act had at all material times been 
in force. 


(2) Where any civil proceedings brought before the commencement of this 
Act have not been finally determined, and the court for the time being seized of 
those proceedings is of opinion that having regard to the provisions of this section 
the Crown ought to be made a party to the proceedings for the purpose of disposing 
completely and effectually of the questions involved in the cause or matter before 
the court, the court may order that the Crown be made a party thereto upon such 
terms, if any, as the court thinks just, and may make such consequential orders as 
the court thinks expedient. 


Part Il. 


JURISDICTION AND PROCEDURE. 


The High Court. 


13. Subject to the provisions of this Act, all such civil proceedings by or 
against the Crown as are mentioned in the First Schedule to this Act are hereby 
abolished, and all civil proceedings by or against the Crown in the High Court shall 
be instituted and proceeded with in accordance with rules of court and not other- 
wise. 

In this section the expression “rules of court’’ means, in relation to any claim 
against the Crown in the High Court which falls within the jurisdiction of that 


court as a prize court, rules of court made under section three of the Prize Courts 
Act, 1894. ° 


14.—(1) Subject to and in accordance with rules of court, the Crown may 
apply in a summary manner to the High Court :— 
(a) for the furnishing of information required to be furnished by any 
person under the enactments relating to death duties; 


(b) for the delivery of accounts and payment of duty under the said 
enactments by persons accountable for or chargeable with such duty 
and by persons who have taken possession of and administered the 
estates of deceased persons without obtaining probate or letters of 
administration; 

(c) for the delivery of an account under section two of the Stamp Duties 
Managemen Act, 1891, or under that section as amended or applied 
by any subsequent enactment; 

(d) for the payment of sums improperly withheld or retained within the 
meaning of the said section two. 


(2) Subject to and in accordance with rules of court, the Crown may apply in 

a summary manner to the High Court :— 
(a) for the payment of duty under the enactments relating to excise duties; 
(6) for the delivery of any accounts required to be delivered, or the furnish- 


ing of any information required to be furnished, by the enactments 
relating to excise duties or by any regulations relating to such duties; 
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(c) for the payment of tax under the enactments relating to purchase tax; 
(d) for the delivery of any accounts, the production of any books, or the 


furnishing of any information, required to be delivered, produced or 
furnished under the enactments relating to purchase tax. 







































County Courts. 

Soeeuelings 15.—(1) Subject to the provisions of this Act, and to any enactment limiting 

ae ee the jurisdiction of a county court (whether by reference to the subject matter of 
the proceedings to be brought or the amount sought to be recovered in the pro- 
ceedings or otherwise) any civil proceedings against the Crown may be instituted 
in a county court. 


(2) Any proceedings by or against the Crown in a county court shall be insti- 
tuted and proceeded with in accordance with county court rules and not otherwise. 


General. 





interpleader. 16. The Crown may obtain relief by way of interpleader proceedings, and 


may be made a party to such proceedings, in the same manner in which a subject 
may obtain relief by way of such proceedings or be made a party thereto, and may 
be made a party to such proceedings notwithstanding that the application for relief 
is made by a sheriff or other like officer; and all rules of court and county court rules 
relating to interpleader proceedings shall, subject to the provisions of this Act, 
have effect accordingly. 


Parties to 17.—(1) The Treasury shall publish a list specifying the several Government 

proceedings . : ° s . 
departments which are authorised departments for the purposes of this Act, and 
the name and address for service of the person who is, or is acting for the purposes 
of this Act as, the solicitor for each such department, and may from time to time 
amend or vary the said list. 


Any document purporting to be a copy of a list published under this section 
and purporting to be printed under the superintendence or the authority of His 
Majesty’s Stationery Office shall in any legal proceedings be received as evidence 
for the purpose of establishing what departments are authorised departments for 
the purposes of this Act, and what person is, or is acting for the purposes of this 
Act as, the solicitor for any such department. 


(2) Civil proceedings by the Crown may be instituted either by an authorised 
Government department in its own name, whether that department was or was 
not at the commencement of this Act authorised to sue, or by the Attorney General. 


(3) Civil proceedings against the Crown shall be instituted against the appro- 
priate authorised Government department, or, if none of the authorised Govern- 
ment departments is appropriate or the person instituting the proceedings has any 
reasonable doubt whether any and if so which of those departments is appropriate, 
against the Attorney General. 


(4) Where any civil proceedings against the Crown are instituted against the 
Attorney General, an application may at any stage of the proceedings be made to 
the court by or on behalf of the Attorney General to have such of the authorised 
Government departments as may be specified in the application substituted for 
him as defendant to the proceedings; and where any such proceedings are brought 
against an authorised Government department, an application may at any stage 
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of the proceedings be made to the court on behalf of that department to have the 
Attorney General or such of the authorised Government departments as may be 
specified in the application substituted for the applicant as the defendant to the 
proceedings. 

Upon any such application the court may if it thinks fit make an order granting 
the application on such terms as the court thinks just; and on such an order being 
made the proceedings shall continue as if they had been commenced against the 
department specified in that behalf in the order, or, as the case may .require, 
against the Attorney General. 


(5) No proceedings instituted in accordance with this Part of this Act by or 
against the Attorney General or an authorised Government department shall 
abate or be affected by any change in the person holding the office of Attorney 
General or in the person or body of persons constituting the department. 


18. All documents required to be served on the Crown for the purpose of or 
in connection with any civil proceedings by or against the Crown shall, if those 
proceedings are by or against an authorised Government department, be served on 
the solicitor, if any, for that department, or the person, if any, acting for the 
purposes of this Act as solicitor for that department, or if there is no such solicitor 
and no person so acting, or if the proceedings are brought by or against the Attorney 
General, on the Solicitor for the affairs of His Majesty’s Treasury. 


19.—(1) In any case in which civil proceedings against the Crown in the High 
Court are instituted by the issue of a writ out of a district registry the Crown may 
enter an appearance either in the district registry or in the central office of the 
High Court, and if an appearance is entered in the central office all steps in relation 
to the proceedings up to trial shall be taken at the Royal Courts of Justice. 


(2) The trial of any civil proceedings by or against the Crown in the High 
Court shall be held at the Royal Courts of Justice unless the court, with the consent 
ot the Crown, otherwise directs. 


Where the Crown refuses its consent to a direction under this subsection the 
court may take account of the refusal in exercising its powers in regard to the 
award of costs. 


(3) Nothing in this section shall prejudice the right of the Crown to demand a 
local venue for the trial of any proceedings in which the Attorney General has 
waived his right to a trial at bar. 


20.—(1) If in a case where proceedings are instituted against the Crown in a 
county court an application in that behalf is made by the Crown to the High Court, 
and there is produced to the court a certificate of the Attorney General to the 
effect that the proceedings may involve an important question of law, or may be 
decisive of other cases arising out of the same matter, or are for other reasons more 
fit to be tried in the High Court, the proceedings shall be removed into the High 
Court. 

Where any proceedings have been removed into the High Court on the pro- 
duction of such a certificate as aforesaid, and it appears to the court by whom the 
proceedings are tried that the removal has occasioned additional expense to the 
person by whom the proceedings are brought, the court may take account of the 


additional expense so occasioned in exercising its powers in regard to the award of 
costs. 


Service of 
documents. 


Venue and 
related 
matters. 


Removal and 
transfer of 
proceedings. 





24 & 25 Geo. 5 


c. $3, 


Nature of 
relief 


Appeals and 
Stay of 
execution 


458 THe UNIveRsITy oF Toronto LAW JOURNAL 


(2) Without prejudice to the rights of the Crown under the preceding pro- 
visions of this section, all rules of law and enactments relating to the removal or 
transfer of proceedings from a county court to the High Court, or the transfer of 
proceedings from the High Court to a county court, shall apply in relation to 
proceedings against the Crown: 


Provided that :— 
(a) an order for the transfer to a county court of any proceedings against 


the Crown in the High Court shall not be made without the consent 
of the Crown; and 


(b) the duty of a judge to make an order under section forty-four of the 
County Courts Act, 1934, for the transfer to the High Court of pro- 
ceedings commenced against the Crown in a county court shall not be 
conditional upon the giving of security by the Crown. 


21.—(1) In any civil proceedings by or against the Crown the court shall, 
subject to the provisions of this Act, have power to make all such orders as it has 
power to make in proceedings between subjects, and otherwise to give such appro- 
priate relief as the case may require: 


Provided that:— 


(a) where in any proceedings against the Crown any such relief is sought 
as might in proceedings between subjects be granted by way of in- 
junction or specific performance, the court shall not grant an injunction 
or make an order for specific performance, but may in lieu thereof make 
an order declaratory of the rights of the parties; and 


in any proceedings against the Crown for the recovery of land or other 
property the court shall not make an order for the recovery of the land 
or the delivery of the property, but may in lieu thereof make an order 
declaring that the plaintiff is entitled as against the Crown to the land 
or property or to the possession thereof. 


(2) The court shall not in any civil proceedings grant any injunction or make 
any order against an officer of the Crown if the effect of granting the injunction 
or making the order would be to give any relief against the Crown which could not 
have been obtained in proceedings against the Crown. 


22. Subject to the provisions of this Act, all enactments, rules of court and 
county court rules relating to appeals and stay of execution shall, with any neces- 
sary modifications, apply to civil proceedings by or against the Crown as they 
apply to proceedings between subjects. 


23.—(1) Subject to the provisions of this section, any reference in this Part 
of this Act to civil proceedings by the Crown shall be construed as a reference to 
the following proceedings only :-— 


(a) proceedings for the enforcement or vindication of any right or the 
obtaining of any relief which, if this Act had not been passed, might 
have been enforced or vindicated or obtained by any such proceedings 
as are mentioned in paragraph 1 of the First Schedule to this Act; 


proceedings for the enforcement or vindication of any right or the 
obtaining of any relief which, if this Act had not been passed, might 
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have been enforced or vindicated or obtained by an action at the suit 
of any Government department or any officer of the Crown as such; 


(c) all such proceedings as the Crown is entitled to bring by virtue of this 
Act; 


and the expression “civil proceedings by or against the Crown” shall be construed 
accordingly. 


(2) Subject to the provisions of this section, any reference in this Part of this 
Act to civil proceedings against the Crown shall be construed as a reference to the 
following proceedings only :— 


(a) proceedings for the enforcement or vindication of any right or the 
obtaining of any relief which, if this Act had not been passed, might 
have been enforced or vindicated or obtained by any such proceedings 
as are mentioned in paragraph 2 of the First Schedule to this Act; 
proceedings for the enforcement or vindication of any right or the 
obtaining of any relief which, if this Act had not been passed, might 
have been enforced or vindicated or obtained by an action against the 
Attorney General, any Government department, or any officer of the 
Crown as such; and 

(c) all such proceedings as any person is entitled to bring against the 
Crown by virtue of this Act; 

and the expression “‘civil proceedings by or against the Crown”’ shall be construed 
accordingly. 


(3) Notwithstanding anything in the preceding provisions of this section, the 
provisions of this Part of this Act shall not have effect with respect to any of the 


following proceedings, that is to say:— 
(a) proceedings brought by the Attorney General on the relation of some 
other person; 
(6) proceedings by or against the Public Trustee; 
(c) proceedings by or against the Charity Commissioners; 
(d) proceedings under the Acts relating to charitable trusts by or against 
the Attorney General; 


(e) proceedings relating to educational charities by or against the Minister 
of Education; 
(f) proceedings by or against the Registrar of the Land Registry or any 
officers of that registry. 
(4) Subject to the provisions of any Order in Council made under the pro- 
visions hereinafter contained, this part of this Act shall not affect proceedings 
initiated in any court other than the High Court or a county court. 


Part III. 


JUDGMENTS AND EXECUTION. 


24.—(1) Section seventeen of the Judgments Act, 1838 (which provides that 
a judgment debt shall carry interest) shall apply to judgment debts due from or to 
the Crown, 
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oe vo (2) Where any costs are awarded to or against the Crown in the High Court, 


interest shall be payable upon those costs unless the court otherwise orders, and 
any interest so payable shall be at the same rate as that at which interest is payable 
upon judgment debts due from or to the Crown. 


aa Geo. 5. (3) Section three of the Law Reform (Miscellaneous Provisions) Act, 1934 


(which empowers courts of record to award interest on debts and damages) shall 
apply to judgments given in proceedings by and against the Crown. 

(4) This section shall apply both in relation to proceedings pending at the 
commencement of this Act and in relation to proceedings instituted thereafter. 


Satisfaction 


eines 25.—(1) Where in any civil proceedings by or against the Crown, or in any 
apes te proceedings on the Crown side of the King’s Bench Division, or in connection with 
rown. 


































any arbitration to which the Crown is a party, any order (including an order for 
costs) is made by any court in favour of any person against the Crown or against 
a Government department or against an officer of the Crown as such, the proper 
officer of the court shall, on an application in that behalf made by or on behalf of 
that person at any time after the expiration of twenty-one days from the date of 
the order or, in case the order provides for the payment of costs and the costs 
require to be taxed, at any time after the costs have been taxed, whichever is the 
later, issue to that person a certificate in the prescribed form containing particulars 
of the order: 

Provided that, if the court so directs, a separate certificate shall be issued with 
respect to the costs (if any) ordered to be paid to the applicant. 


(2) A copy of any certificate issued under this section may be served by the 
person in whose favour the order is made upon the person for the time being 
named in the record as the solicitor, or as the person acting as solicitor, for the 
Crown or for the Government department or officer concerned. 


(3) If the order provides for the payment of any money by way of damages or 
otherwise, or of any costs, the certificate shall state the amount so payable, and 
the appropriate Government department shall, subject as hereinafter provided, 
pay to the person entitled or to his solicitor the amount appearing by the certificate 
to be due to him together with the interest, if any, lawfully due thereon: 

Provided that the court by which any such order as aforesaid is made or any 
court to which an appeal against the order lies may direct that, pending an appeal 
or otherwise, payment of the whole of any amount so payable, or any part thereof, 
shall be suspended, and if the certificate has not been issued may order any such 
directions to be inserted therein. 


(4) Save as aforesaid no execution or attachment or process in the nature 
thereof shall be issued out of any court for enforcing payment by the Crown of any 
such money or costs as aforesaid, and no person shall be individually liable under 
any order for the payment by the Crown, or any Government department, or any 
officer of the Crown as such, of any such money or costs. 


(5) This section shall apply both in relation to proceedings pending at the 
commencement of this Act and in relation to proceedings instituted thereafter. 
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This subsection shall apply both in relation to proceedings pending at the 
commencement of this Act and in relation to proceedings instituted thereafter. 


(2) Sections four and five of the Debtors Act, 1869 (which provide respectively 
for the abolition of imprisonment for debt, and for saving the power of committal 
in case of small debts), shall apply to sums of money payable and debts due to the 
Crown: 

Provided that for the purpose of the application of the said section four to any 
sum of money payable or debt due to the Crown, the section shall have effect as if 
there were included among the exceptions therein mentioned default in payment of 
any sum payable in respect of death duties or purchase tax. 


(3) Nothing in this section shall affect any procedure which immediately 
before the commencement of this Act was available for enforcing an order made 
in favour of the Crown in proceedings brought by the Crown for the recovery of 
any fine or penalty, or the forfeiture or condemnation of any goods, or the forfeiture 
of any ship or any share in a ship. 


27.—(1) Where any money is payable by the Crown to some person who, under 
any order of any court, is liable to pay any money to any other person, and that 
other person would, if the money so payable by the Crown were money payable 
by a subject, be entitled under rules of court to obtain an order for the attachment 
thereof as a debt due or accruing due, or an order for the appointment of a seques- 
trator or receiver to receive the money on his behalf, the High Court may, subject 
to the provisions of this Act and in accordance with rules of court, make an order 
restraining the first-mentioned person from receiving that money and directing 
payment thereof to that other person, or to the sequestrator or receiver: 

Provided that no such order shall be made in respect of :— 

(a) any wages or salary payable to any officer of the Crown as such; 

(b) any money which is subject to the provisions of any enactment pro- 
hibiting or restricting assignment or charging or taking in execution; or 

(c) any money payable by the Crown to any person on account of a deposit 
in the Post Office Savings Bank. 


(2) The provisions of the preceding subsection shall, so far as they relate to 
forms of relief falling within the jurisdiction of a county court, have effect in 
relation to county courts as they have effect in relation to the High Court, but with 
the substitution of a reference to county court rules for any reference in the said 
subsection to rules of court. 


Part IV. 
MISCELLANEOUS AND SUPPLEMENTAL. 


Miscellaneous. 


28.—(1) Subject to and in accordance with rules of court and county court 
rules:— 

(a) in any civil proceedings in the High Court or a county court to which 
the Crown is a party, the Crown may be required by the court to make 
discovery of documents and produce documents for inspection; and 

(b) in any such proceedings as aforesaid, the Crown may be required by 
the court to answer interrogatories: 
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Provided that this section shall be without prejudice to any rule of law which 
authorises or requires the withholding of any document or the refusal to answer 
any question on the ground that the disclosure of the document or the answering 
of the question would be injurious to the public interest. 

Any order of the court made under the powers conferred by paragraph (0) of 


this subsection shall direct by what officer of the Crown the interrogatories are to 
be answered. 


(2) Without prejudice to the proviso to the preceding subsection, any rules 
made for the purposes of this section shall be such as to secure that the existence 
of a document will not be disclosed if, in the opinion of a Minister of the Crown, it 
would be injurious to the public interest to disclose the existence thereof. 


29.—(1) Nothing in this Act shall authorise proceedings in rem in respect of 
any claim against the Crown, or the arrest, detention or sale of any of His Majesty’s 
ships or aircraft, or of any cargo or other property belonging to the Crown, or give 
to any person any lien on any such ship, aircraft, cargo or other property. 


(2) Where proceedings in rem have been instituted in the High Court or in a 
county court against any such ship, aircraft, cargo or other property, the court 
may, if satisfied, either on an application by the plaintiff for an order under this 
subsection or an application by the Crown to set aside the proceedings, that the 
proceedings were so instituted by the plaintiff in the reasonable belief that the ship, 
aircraft, cargo or other property did not belong to the Crown, order that the 
proceedings shall be treated as if they were in personam duly instituted against the 
Crown in accordance with the provisions of this Act, or duly instituted against any 
other person whom the court regards as the proper person to be sued in the circum- 
stances, and that the proceedings shall continue accordingly. 

Any such order may be made upon such terms, if any, as the court thinks just; 
and where the court makes any such order it may make such consequential orders 
as the court thinks expedient. 


30.—(1) Section eight of the Maritime Conventions Act, 1911 (which relates 
to the limitation of actions in respect of damage or loss caused to or by vessels and 
the limitation of actions in respect of salvage services) shall except in the case of 
proceedings in respect of any alleged fault of a ship of war or a ship for the time 
being appropriated to the service of the armed forces of the Crown or to the service 
of the Post Office, apply in the case of His Majesty's ships as it applies in the case 
of other vessels: 

Provided that the said section eight, as applied by this section, shall have 
effect as if the words from ‘‘and shall, if satisfied’ to the end of the said section 
eight were omitted therefrom. 


(2) Subject to the provisions of the preceding subsection, nothing in this Act 
shall prejudice the right of the Crown to rely upon the law relating to the limitation 
of time for bringing proceedings against public authorities. 


(3) In this section the expression ‘‘ship’’ includes any boat or other description 
of vessel used in navigation, and the expression ‘“‘His Majesty's ships’’ shall be 
construed accordingly. 


31.—(1) This Act shall not prejudice the right of the Crown to take advantage 
of the provisions of an Act of Parliament although not named therein; and it is 
hereby declared that in any civil proceedings against the Crown the provisions of 
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any Act of Parliament which could, if the proceedings were between subjects, be 
relied upon by the defendant as a defence to the proceedings, whether in whole or 
in part, or otherwise, may, subject to any express provision to the contrary, be so 
relied upon by the Crown. 


(2) Section six of the Debtors Act, 1869 (which empowers the court in certain 
circumstances to order the arrest of a defendant about to quit England) shall, with 


any necessary modifications, apply to civil proceedings in the High Court by the 
Crown. 


32. Noclaim by or against the Crown, and no proceedings for the enforcement 
of any such claim, shall abate or be affected by the demise of the Crown. 


33. No writ of extent or of diem clausit extremum shall issue after the com- 
mencement of this Act. 


34.—(1) His Majesty may by Order in Council make such provision as appears 
to him to be expedient with respect to civil proceedings by or against the Crown in 
any court not being the High Court or a county court. 


(2) An Order in Council made under this section may in particular— 


(a) define the jurisdiction of the court to which the Order relates in civil 
proceedings by or against the Crown; and 

(6) apply, in relation to civil proceedings by or against the Crown in the 
said court, any provisions of this Act which would not otherwise apply 
in relation to those proceedings with such additions exceptions and 
modifications as appear to His Majesty to be expedient. 


(3) The provisions of any such Order shall have effect notwithstanding any 
provision made by or under any enactment with respect to the court in question; 
and any such Order may provide for amending or revoking any provision so made 
as aforesaid. 


(4) An Order in Council made under this section may be varied or revoked by 
a further Order in Council made by His Majesty thereunder. 


(5) An Order in Council under this section shall be laid before Parliament as 
soon as may be after it is made, and, if either House of Parliament, within the next 
twenty-eight days on which that House has sat after such an Order is laid before it, 
resolves that the Order be annulled, the Order shall thereupon cease to have effect 
except as respects things previously done or omitted to be done, without prejudice, 
however, to the making of a new Order. 

Notwithstanding anything in subsection (4) of section one of the Rules Publica- 
tion Act, 1893, such an Order shall be deemed not to be a statutory rule to which 
that section applies. 


Supplemental. 


35.—(1) Any power to make rules of court or county court rules shall include 
power to make rules for the purpose of giving effect to the provisions of this Act, 
and any such rules may contain provisions to have effect in relation to any pro- 
ceedings by or against the Crown in substitution for or by way of addition to any 
of the provisions of the rules applying to proceedings between subjects. 


(2) Provision shall be made by rules of court and county court rules with 
respect to the following matters:— 
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for providing for service of process, or notice thereof, in the case of 
proceedings by the Crown against persons, whether British subjects or 
not, who are not resident in the United Kingdom; 


for securing that where any civil proceedings are brought against the 
Crown in accordance with the provisions of this Act the plaintiff shall, 
before the Crown is required to take any step in the proceedings, 
provide the Crown with such information as the Crown may reasonably 
require as to the circumstances in which it is alleged that the liability 
of the Crown has arisen and as to the departments and officers of the 
Crown concerned; 


for providing that in the case of proceedings against the Crown the 
plaintiff shall not enter judgment against the Crown in default of 
appearance or pleading without the leave of the court to be obtained 
on an application of which notice has been given to the Crown; 


for excepting proceedings brought against the Crown from the opera- 
tion of any rule of court providing for summary judgment without 
trial, and for enabling any such proceedings to be put in proper cases 
into any special list which may be kept for the trial of short causes in 
which leave to defend is given under any such rule of court as aforesaid; 


for authorising the Crown to deliver interrogatories without the leave 
of a court in any proceedings for the enforcement of any right for the 
enforcement of which proceedings by way of English information 
might have been taken in this Act had not been passed, so, however, 
that the Crown shall not be entitled to deliver any third or subsequent 
interrogatories without the leave of the court; 


for enabling evidence to be taken on commission in proceedings by or 
against the Crown; 
for providing :— 

(i) that a person shall not be entitled to avail himself of any 
set-off or counterclaim in any proceedings by the Crown for the 
recovery of taxes, duties or penalties, or to avail himself in pro- 
ceedings of any other nature by the Crown of any set-off or counter- 
claim arising out of a right or claim to repayment in respect of any 
taxes, duties or penalties; 

(ii) that a person shall not be entitled without the leave of the 
court to avail himself of any set-off or counterclaim in any pro- 
ceedings by the Crown if either the subject matter of the set-off or 
counterclaim does not relate to the Government department in the 
name of which the proceedings are brought or the proceedings are 
brought in the name of the Attorney General; 

(iii) that the Crown, when sued in the name of a Government 
department, shall not, without the leave of the court, be entitled 
to avail itself of any set-off or counterclaim if the subject matter 
thereof does not relate to that department; and 

(iv) that the Crown, when sued in the name of the Attorney 
General, shall not be entitled to avail itself of any set-off or counter- 
claim without the leave of the court. 
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(3) Provision may be made by rules of court for regulating any appeals to 
the High Court, whether by way of case stated or otherwise, under enactments 
relating to the revenue, and any rules made under this subsection may revoke any 
enactments or rules in force immediately before the commencement of this Act 
so far as they regulate any such appeals, and may make provision for any matters 
for which provision was made by any enactments or rules so in force. 


36. Save as otherwise expressly provided, the provisions of this Act shall 
not affect proceedings by or against the Crown which have been instituted before 
the commencement of this Act; and for the purposes of this section proceedings 
against the Crown by petition of right shall be deemed to have been so instituted 
if a petition of right with respect to the matter in question has been left with a 


Secretary of State for submission to His Majesty before the commencement of 
this Act. 


37.—(1) Any expenditure incurred by or on behalf of the Crown in right of 
His Majesty's Government in the United Kingdom by reason of the passing of this 
Act shall be defrayed out of moneys provided by Parliament. 


(2) Any sums payable to the Crown in right of His Majesty’s Government in 


the United Kingdom by reason of the passing of this Act shall be paid into the 
Exchequer. 


38.—(1) Any reference in this Act to the provisions of this Act shall, unless 
the context otherwise requires, include a reference to rules of court or county court 
rules made for the purposes of this Act. 


(2) In this Act, except in so far as the context otherwise requires or it is other- 


wise expressly provided, the following expressions have the meanings hereby 
respectively assigned to them, that is to say:— 


“Agent’’, when used in relation to the Crown, includes an independent 
contractor employed by the Crown; 


“Civil proceedings” includes proceedings in the High Court or the county 
court for the recovery of fines or penalties, but-does not include 
proceedings on the Crown side of the King’s Bench Division; 


“His Majesty’s aircraft’ does not include aircraft belonging to His Majesty 
otherwise than in right of His Government in the United Kingdom; 


“His Majesty’s ships”’ means ships of which the beneficial interest is vested 
in His Majesty or which are registered as Government ships for the 
purposes of the Merchant Shipping Acts, 1894 to 1940, or which are 
for the time being demised or subdemised to or in the exclusive 
possession of the Crown, except that the said expression does not 
include any ship in which His Majesty is interested otherwise than 
in right of His Government in the United Kingdom unless that ship 
is for the time being demised or subdemised to His Majesty in right of 
His said Government or in the exclusive possession of His Majesty in 
that right; 

“Officer”, in relation to the Crown, includes any servant of His Majesty, 


and accordingly (but without prejudice to the generality of the fore- 
going provision) includes a Minister of the Crown; 


“Order” includes a judgment, decree, rule, award or declaration; 
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‘Prescribed’ means prescribed by rules of court or county court rules, as 
the case may be; 

“Proceedings against the Crown” includes a claim by way of set-off or 
counterclaim raised in proceedings by the Crown: 

“Ship” has the meaning assigned to it by section seven hundred and forty- 
two of the Merchant Shipping Act, 1894: 

“Statutory duty” means any duty imposed by or under any Act of Parlia- 
ment. 


(3) Any reference in this Act to His Majesty in His private capacity shall be 
construed as including a reference to His Majesty in right of His Duchy of Lan- 
caster and to the Duke of Cornwall. 


(4) Any reference in Parts III or IV of this Act to civil proceedings by or 
against the Crown, or to civil proceedings to which the Crown is a party, shall be 
construed as including a reference to civil proceedings to which the Attorney 
General, or any Government department, or any officer of the Crown as such is a 
party: 

Provided that the Crown shall not for the purposes of Parts III and IV of this 
Act be deemed to be a party to any proceedings by reason only that they are 
brought by the Attorney General upon the relation of some other person. 


(5) Any reference in this Act to the armed forces of the Crown shall be con- 
strued as including a reference to the following forces:— 
(a) the Women’s Royal Naval Service; 
(b) the Queen Alexandra’s Royal Naval Nursing Service; and 
(c) any other organisation established under the control of the Admiralty, 
the Army Council or the Air Council. 


(6) References in this Act to any enactment shall be construed as references 
to that enactment as amended by or under any other enactment, including this Act. 


39.—(1) The enactments set out in the Second Schedule to this Act are hereby 
repealed to the extent specified in the third column of that Schedule. 


(2) For subsection (1) of section twenty-six of the Ministry of Transport Act, 
1919, there shall be substituted the following subsection :— 
“(1) The Minister of Transport may for all purposes be described by that 
name.” 


40.—(1) Nothing in this Act shall apply to proceedings by or against, or 
authorise proceedings in tort to be brought against, His Majesty in His private 
capacity. 

(2) Except as therein otherwise expressly provided, nothing in this Act shall :— 

(a) affect the law relating to prize salvage, or apply to proceedings in 
causes or matters within the jurisdiction of the High Court as a prize 
court or to any criminal proceedings; or 


(b) authorise proceedings to be taken against the Crown under or in 
accordance with this Act in respect of any alleged liability of the 
Crown arising otherwise than in respect of His Majesty’s Government 
in the United Kingdom, or affect proceedings against the Crown in 
respect of any such alleged liability as aforesaid; or 





Notes AND DocUMENTS 467 


(c) affect any proceedings by the Crown otherwise than in right of His 
Majesty’s Government in the United Kingdom; or 


(d) subject the Crown to any greater liabilities in respect of the acts or 
omissions of any independent contractor employed by the Crown than 
those to which the Crown would be subject in respect of such acts or 
omissions if it were a private person; or 

(e) subject the Crown, in its capacity as a highway authority, to any 
greater liability than that to which a local authority is subject in that 
capacity; or 

(f) affect any rules of evidence or any presumption relating to the extent 
to which the Crown is bound by any Act of Parliament; or 


(g) affect any right of the Crown to demand a trial at bar or to control or 
otherwise intervene in proceedings affecting its rights, property or 
profits; or 

(kh) affect any liability imposed on the public trustee or on the Consolidated 
Fund of the United Kingdom by the Public Trustee Act, 1906; 

and, without prejudice to the general effect of the foregoing provisions, Part III 


of this Act shall not apply to the Crown except in right of His Majesty's Govern- 
ment in the United Kingdom. 


(3) A certificate of a Secretary of State:— 


(a) to the effect that any alleged liability of the Crown arises otherwise 
than in respect of His Majesty’s Government in the United Kingdom; 


(b) to the effect that any proceedings by the Crown are proceedings other- 
wise than in right of His Majesty’s Government in the United King- 
dom; 

shall, for the purposes of this Act, be conclusive as to the matter so certified. 


(4) Where any property vests in the Crown by virtue of any rule of law which 
operates independently of the acts or the intentions of the Crown, the Crown shall 
not by virtue of this Act be subject to any liabilities in tort by reason only of the 
property being so vested; but the provisions of this subsection shall be without 
prejudice to the liabilities of the Crown under this Act in respect of any period 
after the Crown or any person acting for the Crown has in fact taken possession or 
control of any such property, or entered into occupation thereof. 


(5) This Act shall not operate to limit the discretion of the court to grant relief 
by way of mandamus in cases in which such relief might have been granted before 
fhe commencement of this Act, notwithstanding that by reason of the provisions 
to this Act some other and further remedy is available. 


Part V. 


APPLICATION TO SCOTLAND. 


41. The provisions of this Part of this Act shall have effect for the purpose 
of the application of this Act to Scotland. 


42. Section one, Part II (except section thirteen so far as relating to pro- 
ceedings mentioned in the First Schedule and section twenty-one), Part III (except 
section twenty-six) and section twenty-eight of this Act shall not apply to Scotland. 
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43. In the application of this Act to Scotland :— 


(a) for any reference to the High Court (except a reference to that Court 
as a prize court) there shall be substituted a reference to the Court of 
Session; for any reference to the county court there shall be substituted 
a reference to the sheriff court; the expression “plaintiff” means pur- 
suer; the expression ‘“‘defendant’’ means defender; the expression 
“county court rules’ means Act of Sederunt applying to the sheriff 
court; and the expression “injunction” means interdict; 


the expression “tort” means any wrongful or negligent act or omission 
giving rise to liability in reparation, and any reference to liability or 
right or action or proceedings in tort shall be construed accordingly; 
and for any reference to Part II of the Law Reform (Married Women 
and Tortfeasors) Act, 1935, there shall be substituted a reference to 
section three of the Law Reform (Miscellaneous Provisions) (Scotland) 
Act, 1940. 


44. Subject to the provisions of this Act and to any enactment limiting the 
jurisdiction of the sheriff court (whether by reference to the subject matter of the 
proceedings or otherwise) civil proceedings against the Crown may be instituted in 
the sheriff court in like manner as if the proceedings were against a subject: 

Provided that where in any proceedings against the Crown in the sheriff court 
a certificate by the Lord Advocate is produced to the effect that the proceedings 
may involve an important question of law, or may be decisive of other cases, or are 
for other reasons more fit for trial in the Court of Session, the proceedings shall be 
remitted to the Court of Session, and where any proceedings have been so remitted 
to the Court of Session, and it appears to that Court that the remit has occasioned 
additional expense to the pursuer, the Court shall take account of the additional 
expense so occasioned in deciding any question as to expenses. 


45.—(1) Where in any civil proceedings by or against the Crown or to which 
the Crown has been made a party, any order (including an award of expenses) is 
made by any court in favour of any person against the Crown or against a Govern- 
ment department or against an officer of the Crown as such, the clerk of court shall, 
on an application in that behalf made by or on behalf of that person at any time 
after the expiration of twenty-one days from the date of the order, or, in a case 
where there is an award of expenses and the expenses require to be taxed, at any 
time after taxation whichever is the later, issue to that person a certified copy of 
the order of the court. 


(2) Acopy of any such order may be served by the person in whose favour the 
order is made upon the person for the time being named in the record as the 
solicitor, or the person acting as solicitor, for the Crown or for the Government 
departmert or officer concerned. 


(3) If the order decerns for the payment of any money by way of damages or 
otherwise or of any expenses, the appropriate Government department shall, 
subject as hereinafter provided, pay to the person entitled or to his solicitor the 
amount appearing from the order to be due to him together with the interest, if 
any, lawfully due thereon: 

Provided that the court by which any such order as aforesaid is made or any 
court to which an appeal against the order lies may direct that pending an appeal 
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or otherwise payment of the whole of any amount so payable, or any part thereof, 
shall be suspended. 


(4) No such order as aforesaid shall warrant any diligence or execution against 
any person to enforce payment of any such money or expenses as aforesaid, and 
no person shall be individually liable under any order for the payment by the 
Crown, or any Government department or any. officer of the Crown as such, of any 
such money or expenses. 


46. Arrestment in the hands of the Crown or of a Government department or 
of any officer of the Crown as such shall be competent in any case where arrestment 
in the hands of a subject would have been competent: 


Provided that nothing in the foregoing provisions shall warrant the arrestment 


of :— 
(a) 
(b) 


any wages or salary payable to any officer of the Crown as such; 


any money which is subject to the provisions of any enactment pro- 
hibiting or restricting assignation or charging or taking in execution; or 
(c) 


any money payable by the Crown to any person on account of a deposit 
in the Post Office Savings Bank. 


47. Subject to and in accordance with Acts of Sederunt applying to the Court 
of Session and the sheriff court, commission and diligence for the recovery of docu- 
ments in the possession of the Crown may be granted in any action whether or not 
the Crown is a party thereto, in like manner in all respects as if the documents were 
in the possession of a subject: 


Provided that— 
(i) this subsection shall be without prejudice to any rule of law which 


authorises or requires the withholding of any document on the ground 
that its disclosure would be injurious to the public interest; and 


(ii) the existence of a document shall not be disclosed if, in the opinion of 
a Minister of the Crown, it would be injurious to the public interest to 
disclose the existence thereof. 


48. The Public Authorities Protection Act, 1893, shall, in its application to 
any civil proceedings against the Crown, have effect as if in paragraph (a) of section 
one thereof for any reference to six months there were substituted a reference to 
twelve months. 


49. Section twenty-six of this Act shall have effect as if for subsection (2) 
thereof there were substituted the following subsection :— 

“(2) The exception in respect of taxes contained in section four of the 
Debtors (Scotland) Act, 1880, from the enactment therein contained 
abolishing imprisonment for debt shall apply only in respect of death duties 
and purchase tax.” 


50. Section thirty-five of this Act shall have effect as if for subsection (2) 
thereof there were substituted the following subsection :-— 


(2) The following provisions shall apply as regards proceedings in the 
Court of Session or the sheriff court :— 
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(a) where decree in absence has been granted against the Crown the 
decree shall not be opérative without the leave of the court obtained 
on an application of which notice has been given to the Crown; 

(b) a person shall not be entitled to avail himself of any set-off or 
counterclaim in any proceedings by the Crown for the recovery of 
taxes, duties or penalties, or to avail himself in proceedings of any 
other nature by the Crown of any set-off or counterclaim arising out 
of a right or claim to repayment in respect of any taxes, duties or 
penalties; 

a person shall not be entitled without the leave of the court to avail 
himself of any set-off or counterclaim in any proceedings by the 
Crown if the subject matter of the set-off or counterclaim does not 
relate to the Government department on whose behalf the pro- 
ceedings are brought; 

the Crown, in any proceedings against a Government department, 
or against the Lord Advocate on behalf of a Government department, 
shall not, without the leave of the court, be entitled to avail itself 
of any set-off or counterclaim if the subject matter thereof does not 
relate to that department.” 


ere 51.—(1) Section thirty-six of this Act shall have effect as if the words from 


ss. 36 and 38 “and for the purposes” to the end of the section were omitted. 


(2) Section thirty-eight of this Act shall have effect as if in subsection (4) 
thereof :— 
(i) there were included a reference to this Part of this Act; 
(ii) for the reference to the Attorney General there were substituted a 
reference to the Lord Advocate; 
(iii) the proviso were omitted. 


Part VI. 
EXTENT, COMMENCEMENT, SHORT TITLE, &c. 
Extent of Act 52. Subject to the provisions hereinafter contained with respect to Northern 
Ireland, this Act shall not affect the law enforced in courts elsewhere than in 
England and Scotland, or the procedure in any such courts. 


Provisions 


ca 53.—(1) His Majesty may by Order in Council provide for extending this Act 
Ireland to Northern Ireland with such additions, exceptions and modifications as appear to 
His Majesty to be expedient. 
(2) An Order in Council under this section may provide for amending the law 
both in its application to the Crown in right of His Majesty's Government in the 
United Kingdom and in its application to the Crown in right of His Majesty's 
Government in Northern Ireland. 
(3) An Order in Council under this section may provide for amending the law :— 
(a) with respect to the right of the Crown to sue in a county court in 
Northern Ireland; and 


(b) with respect to the award of costs to or against the Crown in Northern 


Ireland. 
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(4) An Order in Council under this section may be varied or revoked by a 
further Order in Council made thereunder. 


(5) An Order in Council under this section may include such provisions as 
appear to His Majesty to be incidental to or consequential on any provisions 
contained in such an Order by virtue of the preceding provisions of this section. 


(6) So far as any provision contained in an Order in Council under this section 
deals with a matter with respect to which the Parliament of Northern Ireland has 
power to make laws, it shall, for the purposes of section six of the Government of 
Ireland Act, 1920 (which relates to the power of the Parliament of Northern 
Ireland), be deemed to be a provision of an Act passed before the appointed day. 


(7) An Order in Council under this section shall be laid before Parliament as 
soon as may be after it is made, and, if either House of Parliament, within the next 
twenty-eight days on which that House has sat after such an Order is laid before it, 
resolves that the Order be annulled, the Order shall thereupon cease to have effect 
except as respects things previously done or omitted to be done, without prejudice, 
however, to the making of a new Order. 

Notwithstanding anything in subsection (4) of section one of the Rules Publica- 
tion Act, 1893, such an Order shall be deemed not to be a statutory rule to which 
that section applies. 


54.—(1) This Act may be cited as the Crown Proceedings Act, 1947. 


(2) This Act shall come into operation on such day, not later than the first day 
of January, nineteen hundred and forty-eight, as His Majesty may by Order in 
Council appoint. 


SCHEDULES. 


FIRST SCHEDULE. 
PROCEEDINGS ABOLISHED BY THIS ACT. 


1.—(1) Latin informations and English informations. 


(2) Writs of capias ad respondendum, writs of subpoena ad respondendum, 
and writs of appraisement. 


(3) Writs of scire facias. 


(4) Proceedings for the determination of any issue upon a writ of extent or of 
diem clausit extremum. 


(5) Writs of summons under Part V of the Crown Suits Act, 1865. 


2.—(1) Proceedings against His Majesty by way of petition of right, including 
proceedings by way of petition of right intituled in the Admiralty Division under 
section fifty-two of the Naval Prize Act, 1864. 


(2) Proceedings against His Majesty by way of monstrans de droit. 


10 & 11 Geo. 5. 
c. 67. 


Short title 
and com- 
mencement. 


Section 23. 


28 & 29 Vict. 
c. 104. 


27 & 28 Vict. 


c. 2S. 





Section 39. 


| 


Session and 
Chapter. | 


25 Edw. 


19 & 20 Vict. 


c. 56. 


23 & 24 Vict. 
c. 34. 

27 & 28 Vict. 
c. 25. 

27 & 28 Vict. 
c. 57. 

28 & 29 Vict. 


30 & 31 Vict. 
c. 128. 

31 & 32 Vict. 
c. 78. 

31 & 32 Vict. 
c. 110. 


38 & 39 Vict. 
c. 89. 


39 & 40 Vict. 
c. 36. 

41 & 42 Vict. 
c. 76. 

52 & 53 Vict. 
c. 30. 

53 & 54 Vict. 
ce. 21. 
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SECOND SCHEDULE 


ENACTMENTS REPEALED 


Title or Short Title. 


Extent of Repeal. 





The King’s Tenant his Debtor. 
The Crown Debtors Act, 1785. 

The Extents in Aid Act, 1817. 

The Exchequer Court Act, 1842. 
The Defence Act, 1842. 


Exchequer Court 
Act, 1856. 


(Scotland) 


The Petitions of Right Act, 
1860. 
The Naval Prize Act, 1864. 


The Admiralty Lands 
Works Act, 1864. 

The Crown Suits Etc. 
1865. 


and 


Act, 


1865. 

The War Department Stores 
Act, 1867. 

The Admiralty Suits Act, 1868. 


The Telegraph Act, 1868. 


The Public Works Loans Act, 
1875. 


The Customs Consolidation 


Act, 1876. 
The Telegraph Act, 1878. 


The Board of Agriculture Act, 
1889. 

The Inland Revenue Regu- 
lation Act, 1890. 





The Admiralty Powers, &c. Act, 





The whole Act. 
The whole Act. 
The whole Act. 
Section nine. 
Section thirty-four. 


Sections five to nine. 

In section ten the words from “in 
place of,”’ to ‘‘provided.”’ 
Sections eleven and twelve. 

In section twenty-two the words 
from ‘‘and all interlocutors or de- 
crees,’’ to the end of the section. 
Schedules A, B, C, D and E. 

The whole Act. 


Section fifty-two. 
Section eleven. 


The whole Act except Part I and 
section forty-six thereof. 
Section two. 


Section twenty. 
The whole Act. 


In section six the words from 
the same court”’ 
section. 
Paragraph (1) of section five, and in 
section seven the words from 
“Where the secretary” to the end 
of the section. 

Sections two hundred and nineteen, 
and two hundred and forty-seven 
to two hundred and fifty-four. 

Section eleven. 


‘in 
to the end of the 


In subsection (1) of section six the 
words ‘‘sue and be sued and may’”’. 
In subsection (1) of section twenty- 
one the words “‘and in the name of 
an officer or in England in the 
name of the Attorney. General for 
England”’ so far as they relate to 
proceedings in the High Court, and 
in subsection (1) of section twenty- 
three the words “of subpoena’’. 








Session and 
Chapter. 


57 & 58 Vict. 
c. 60. 


7 & 8 Geo. 5. 
c. §1. 

9 & 10 Geo. 5. 
c. 31. 


9 & 10 Geo. 5. 
c. 58. 


23 & 24 Geo. 5. 


c. 36. 


24 & 25 Geo. 5. 


c. 53. 


26 Geo. 5. & 
1 Edw. 8. 
t. 43. 

26 Geo. 5. & 
1 Edw. 8. 
c. 44. 

2 & 3 Geo. 6. 
c. 21. 


3 & 4 Geo. 6. 
c. 43. 

9 & 10 Geo. 6. 
c. $l. 
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Title or Short Title. 


The Merchant Shipping Act, 


1894. 

The Ministry of Pensions Act, 
1916. 

The Air Force (Constitution) 
Act, 1917. 

The Ministry of Health Act, 
1919. 


The Forestry Act, 1919. 


The Administration of Justice 
(Miscellaneous Provisions) 
Act, 1933. 

The County Courts Act, 1934. 


a 


The Tithe Act, 1936. 
The Air Navigation Act, 1936. 
The Limitation Act, 1939. 


The Merchant Shipping 
(Salvage) Act, 1940. 

The Ministers of the Crown 
(Transfer of Functions) Act, 
1946. 
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Extent of Repeal. 


Subsection (4) of 
hundred and sixty, 
In subsection (1) of section six the 
words ‘‘sue and be sued and may”’. 
In subsection (1) of section ten the 
words ‘‘sue and be sued and may’”’. 
In subsection (1) of section seven the 
words from the beginning to “the 
name of’’, and the word “and”, 
where it secondly occurs. 

In subsection (3) of section two, the 
words ‘‘may sue and be sued and”’. 
Section four. 


section fout 


In subsection (1) of section seventy- 
five, the words from ‘‘and accord- 

ingly”’ to the end of the subsection. 

In subsection (2) of section seventy- 
five, the words ‘‘instituted by writ 
of summons.”’ 

In paragraph 8 of the Second 
Schedule, the words ‘‘may sue and 
be sued and”’. 

Subsection (5) of section twenty-six, 
paragraph (5) of section thirty-two, 
and Part II of the Fourth Schedule. 

In subsection (1) of section thirty, 
the words from ‘and for the 
purposes’”’ to ‘‘presented’’. 

The whole Act. 


In the Second Schedule, the amend- 
ments to subsection (1) of section 
twenty-six of the Ministry of 
Transport Act, 1919. 





THE OFFICE OF GOVERNOR-GENERAL IN CANADA 


ERTAIN rules in connexion with the office of governor-general 

were agreed on at the Imperial Conference of 1930. Among these, 
the sixth dealt with the instruments, etc. in connexion with his appoint- 
ment. These rules coloured in some degree the official documents in 
that, for example, the commissions appointing a governor-general to the 
office were signed by the prime minister of Canada; but the office con- 
tinued as created by letters patent under the great seal of the realm. 
The new letters patent (printed below), effective on October 1, 1947, 
revoke the letters patent of authority before that date, recreate the 
office under the great seal of Canada, and are issued under the advice 
and responsibility of the prime minister of Canada. Under them a 
governor-general is commissioned to the office thus created under the 
great seal of Canada and no longer under the sign manual and signet. 
It would seem that instructions are no longer to be issued (a sensible 
procedure) for certain matters referred to in the instructions and not in 
the revoked letters patent are dealt with in the new letters patent. 
Thus, for example, the power of pardon is made abundantly clear and 
there is left no vestige of discretion in the hands of the governor-general. 
How far the new letters patent make further changes is problematical. 
The governor-general, in addition to exercising such authorities as may 
belong to him under the British North America Acts, is given authority 
“‘to exercise all powers and authorities lawfully belonging to us in respect 
of Canada.”’ Does this include authority to confer honours, to declare 
neutrality, war or peace? The British North America Acts would need 
careful consideration in connexion with these matters. Then, the new 
clauses three and four in dealing with the use of the great seal of Canada 
and with various appointments may be broad enough to allow changes 
in connexion with treaties in respect of Canada and Canadian diplomatic 
and consular offices and to foreshadow the complete elimination of 
possible royal action through the instrumentality of the foreign secretary. 
In addition, there seems to be no change in the status of governor-general, 
and he still remains an officer to whom his majesty has committed 
extensive but definite powers and functions. It is a pity that the 
occasion of the new letters patent was not taken to make extensive 
changes in the legal position of a governor. It would appear that, in 
spite of all the changes, he is still under legal liabilities and all the older 
judgements and case-law in relation to “‘colonial’’ governors are of 
authority, while special statutes of the United Kingdom, over which 
Canada has no control, still govern his conduct and certain aspects of 
his legal liabilities. A small point, but not entirely without importance, 
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may be noted. The new letters patent use the ‘undoubted legal term 
“Canada” in place of the illegal term “Dominion of Canada’’ or 
“Dominion” employed in the older instruments. At long last, the 
government of Canada has apparently decided to be legally correct. 


W. P. M. K. 


LETTERS PATENT CONSTITUTING THE OFFICE OF 
GOVERNOR GENERAL OF CANADA 


Effective Oct. 1, 1947 
“GEORGE R.” 
CANADA 


GEORGE THE S1xTH, by the Grace of God, of Great Britain, Ireland and the 
British Dominions beyond the Seas K1nG, Defender of the Faith. 


[SEAL] 


To Att To Wuom these Presents shall come, 


GREETING: 


WHEREAS by certain Letters Patent under the Great Seal bearing date at Preamble 
Westminster the Twenty-third day of March, 1931, His late Majesty King George Can 
the Fifth did constitute, order, and declare that there should be a Governor General Patentof 
and Commander-in-Chief in and over Canada, and that the person filling the office 1931. 
of Governor General and Commander-in-Chief should be from time to time 


appointed by Commission under the Royal Sign Manual and Signet: 


Anp WHEREAS at St. James’s on the Twenty-third day of March, 1931, His 
late Majesty King George the Fifth did cause certain Instructions under the Royal 
Sign Manual and Signet to be given to the Governor General and Commander- 
in-Chief: 


Anp WHEREAS it is Our Will and pleasure to revoke the Letters Patent and 
Instructions and to substitute other provisions in place thereof: 


Now THEREFORE We do by these presents revoke and determine the said evokes 
. = . . 8 
Letters Patent, and everything therein contained, and all amendments thereto, Patent of 


. . . . . . e 23 Marc 
and the said Instructions, but without prejudice to anything lawfully done there- roa, a ™ 


under: Instructions. 
Anpb WE do declare Our Will and pleasure as follows: 


1. We do hereby constitute, order, and declare that there shall be a Governor Office of 
: 2 . ° . . Governor 
General and Commander-in-Chief in and over Canada, and appointments to the General and 


“3 . ; sae oe c a 
Office of Governor General and Commander-in-Chief in and over Canada shall be fommander 


made by Commission under Our Great Seal of Canada. constituted. 


II. And We do hereby authorize and empower our Governor General, with = powers 
the advice of Our Privy Council for Canada or of any members thereof or indi- authorities. 


vidually, as the case requires, to exercise all powers and authorities lawfully be- 





Great Seal. 


Appointment 
of Judges 
Justices, etc 


Suspension 
or removal 
from Office 


Summoning, 
proroguing, 
or dissolving 
the 
Parliament 
of Canada. 


Power to 
appoint 
Deputies 


Succession, 
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longing to Us in respect of Canada, and for greater certainty but not so as to 
restrict the generality of the foregoing to do and execute, in the manner aforesaid, 
all things that may belong to his office and to the trust We have reposed in him 
according to the several powers and authorities granted or appointed him by 
virtue of The British North America Acts, 1867 to 1946 and the powers and 
authorities hereinafter conferred in these Letters Patent and in such Commission 
as may be issued to him under Our Great Seal of Canada and under such laws as 
are or may hereinafter be in force in Canada. 


III. And We do hereby authorize and empower Our Governor General to keep 
and use Our Great Seal of Canada for sealing all things whatsoever that may be 
passed under Our Great Seal of Canada. 


IV. And We do further authorize and empower Our Governor General to 
constitute and appoint, in Our name and on Our behalf, all such Judges, Commis- 
sioners, Justices of the Peace, and other necessary Officers (including diplomatic 
and consular officers) and Ministers of Canada, as may be lawfully constituted or 
appointed by Us. 


V. And We do further authorize and empower Our Governor General, so far 
as We lawfully may, upon sufficient cause to him appearing, to remove from his 
office, or to suspend from the exercise of the same, any person exercising any office 
within Canada, under or by virtue of any Commission or Warrant granted, or 
which may be granted, by Us in Our name or under Our authority. 


VI. And We do further authorize and empower Our Governor General to 
exercise all powers lawfully belonging to Us in respect of summoning, proroguing 
or dissolving the Parliament of Canada. 


VII. And whereas by The British North America Acts, 1867 to 1946, it is 
amongst other things enacted that it shall be lawful for Us, if We think fit, to 
authorize Our Governor General to appoint any person or persons, jointly or 
severally, to be his Deputy or Deputies within any part or parts of Canada, and 
in that capacity to exercise, during the pleasure of Our Governor General, such of 
the powers, authorities, and functions of Our Governor General as he may deem 
it necessary or expedient to assign to such Deputy or Deputies, subject to any 
limitations or directions from time to time expressed or given by Us: Now We do 
hereby authorize and empower Our Governor General, subject to such limitations 
and directions, to appoint any person or persons, jointly or severally, to be his 
Deputy or Deputies within any part or parts of Canada, and in that capacity to 
exercise, during his pleasure, such of his powers, functions, and authorities as he 
may deem it necessary or expedient to assign to him or them: Provided always, 
that the appointment of such a Deputy or Deputies shall not affect the exercise of 
any such power, authority or function by Our Governor General in person. 


VIII. And We do hereby declare Our pleasure to be that, in the event of the 
death, incapacity, removal, or absence of Our Governor General out of Canada, 
all and every, the powers and authorities herein granted to him shall until Our 
further pleasure is signified therein, be vested in Our Chief Justice for the time 
being of Canada, (hereinafter called Our Chief Justice) or, in the case of the death, 
incapacity, removal or absence out of Canada of Our Chief Justice, then in the 
Senior Judge for the time being of the Supreme Court of Canada, then residing in 
Canada and not being under incapacity; such Chief Justice or Senior Judge of the 
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Supreme Court of Canada, while the said powers and authorities are vested in 
him, to be known as Our Administrator. 

Provided always, that the said Senior Judge shall act in the administration of 
the Government only if and when Our Chief Justice shall not be present within 
Canada and capable of administering the Government. 

Provided further that no such powers or authorities shall vest in such Chief 
Justice, or other judge of the Supreme Court of Canada, until he shall have taken 
the Oaths appointed to be taken by Our Governor General. 

Provided further that whenever and so often as Our Governor General shall 
be temporarily absent from Canada, with Our permission, for a period not exceeding 
one month, then and in every such case Our Governor General may continue to 
exercise all and every the powers vested in him as fully as if he were residing within 
Canada, including the power to appoint a Deputy or Deputies as provided in the 
Eighth Clause of these Our Letters Patent. 


IX. And We do hereby require and command all Our Officers and Ministers, 
Civil and Military, and all the other inhabitants of Canada, to be obedient, aiding, 
and assisting unto Our Governor General, or, in the event of his death, incapacity, 
or absence, to such person as may, from time to time, under the provisions of these 
Our Letters Patent administer the Government of Canada. 


X. And We hereby declare Our Pleasure to be that Our Governor General for 
the time being shall with all due solemnity, cause Our Commission under Our 
Great Seal of Canada, appointing Our Governor General for the time being, to be 
read and published in the presence of Our Chief Justice, or other Judge of the 
Supreme Court of Canada, and of members of Our Privy Council for Canada, and 
that Our Governor General shall take the Oath of Allegiance in the form fol- 
lowing:—“‘I, do swear that I will be faithful and bear true 
allegiance to His Majesty King George the Sixth, His Heirs and successors, accord- 
ing to law. So Help me God”; and likewise he shall take the usual oath for the 
due execution of the Office of Our Governor General and Commander-in-Chief in 
and over Canada, and for the due and impartial administration of justice; which 
Oaths Our Chief Justice, or, in his absence, or in the event of his being otherwise 
incapacitated, any Judge of the Supreme Court of Canada shall, and he is hereby 
required to, tender and, administer unto him. 


XI. And We do authorize and require Our Governor General from time to 
time, by himself or by any other person to be authorized by him in that behalf, to 
administer to all and to every person or persons, as he shall think fit, who shall 
hold any office or place of trust or profit in Canada, that said Oath of Allegiance, 
together with such other Oath or Oaths as may from time to time be prescribed 
by any Laws or Statutes in that behalf made and provided. 


XII. And We do further authorize and empower Our Governor General, as 
he shall see occasion, in Our name and on Our behalf, when any crime or offence 
against the laws of Canada has been committed for which the offender may be 
tried thereunder, to grant a pardon to any accomplice, in such crime or offence, 
who shall give such information as shall lead to the conviction of the principal 
offender, or of any one of such offenders if more than one; and further to grant to 
any offender convicted of any such crime or offence in any court, or before any 
Judge, Justice, or Magistrate, administering the laws of Canada, a pardon, either 
free or subject to lawful conditions, or any respite of the execution of the sentence 
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of any such offender, for such period as to Our Governor General may seem fit, 
and to remit any fines, penalties, or forfeitures which may become due and 
payable to Us. And We do hereby direct and enjoin that Our Governor General 
shall not pardon or reprieve any such offender without first receiving in capital 
cases the advice of Our Privy Council for Canada and, in other cases, the advice 
of one, at least, of his Ministers. 


XIII. And We do further authorize and empower Our Governor General to 
issue Exequaturs, in Our name and on Our behalf, to Consular Officers of foreign 
countries to whom Commissions of Appointment have been issued by the Heads of 
States of such countries. 


XIV. And whereas great prejudice may happen to Our Service and to the 
security of Canada by the absence of Our Governor General, he shall not quit 
Canada without having first obtained leave from Us for so doing through the Prime 
Minister of Canada. 


XV. And We do hereby reserve to Ourselves, Our heirs and successors, full 
power and authority from time to time to revoke, alter, or amend these Our Letters 
Patent as to Us or them shall seem meet. 


XVI. And We do further direct and enjoin that these Our Letters Patent shall 
be read and proclaimed at such place or places within Canada as Our Governor 
General shall think fit. 


XVII. And We do further declare that these Our Letters Patent shall take 
effect on the first day of October, 1947. 


IN WitNEss WHEREOF We have caused these Our Letters to be made Patent, 
and for the greater testimony and validity thereof, We have caused Our Great 
Seal of Canada to be affixed to these presents, which We have signed with Our 


Roval Hand. 


GIVEN the eighth day of September in the Year of Our Lord One Thousand 
Nine Hundred and Forty-Seven and in the Eleventh Year of Our Reign. 


By His Ma'tgesty’s COMMAND, 


“W. L. MACKENZIE KING”, 
Prime Minister of Canada. 
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APPENDICES 


DOCUMENTS RELATING TO THE OFFICE OF 
GOVERNOR GENERAL OF CANADA 


In Effect Prior to October 1, 1947 
CANADA 
A. LETTERS PATENT DATED MARCH 23, 1931 


|LETTERS PATENT passed under the Great Seal of the Realm, constituting the 
Office of the Governor General and Commander-in-Chief of the Dominion 
of Canada. 


Dated: 23rd March, 1931. 


GEORGE THE FirtH, by the Grace of God, ot Great Britain, Ireland and the 
British Dominions beyond the Seas King, Defender of the Faith, Emperor of 
India; To all to whom these Presents shall come, GREETING: 


Whereas by certain Letters Patent under the Great Seal bearing date at 
Westminster the Fifteenth day of June, 1905, His Late Majesty King Edward the 
Seventh did constitute, order, and declare that there should be a Governor General 
in and over Our Dominion of Canada, and that the person filling the said office of 
Governor General should be from time to time appointed by Commission under 
the Royal Sign Manual and Signet: 

And whereas it is Our Will and pleasure to revoke the said Letters Patent, and 
to substitute other provisions in place thereof: 

Now therefore We do by these presents revoke and determine the said recited 


Letters Patent, and everything therein contained, but without prejudice to any- 
thing lawfully done thereunder: 
And We do declare Our Will and pleasure as follows: 


1. We do hereby Constitute, order, and declare that there shall be a Governor- 
General and Commander-in-Chief in and over Our Dominion of Canada (herein- 
after called Our said Dominion), and appointments to the said office shall be made 
by Commission under Our Sign Manual and Signet. 

And We do hereby authorize and command Our said Governor-General and 
Commander-in-Chief (hereinafter called Our said Governor-General) to do and 
execute, in due manner, all things that shall belong to his said office, and to the 
trust We have reposed in him, according to the several powers and authorities 
granted or appointed him by virtue of ‘‘The British North America Act, 1867,” 
and of these present Letters Patent and of such Commission as may be issued to 
him under Our Sign Manual and Signet, and according to such Instructions as 
may from time to time be given to him under Our Sign Manual and Signet and to 
such Laws as are or shall hereafter be in force in Our said Dominion. 


Il. And We do hereby authorize and empower Our said Governor-General to 
keep and use the Great Seal of Our said Dominion for sealing all things whatsoever 
that shall pass the said Great Seal. 


III. And We do further authorize and empower Our said Governor-General 
to constitute and appoint, in Our Name and on Our behalf, all such Judges, Commis- 
sioners, Justices of the Peace, and other necessary Officers and Ministers of Our 
said Dominion, as may be lawfully constituted or appointed by Us. 
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IV. And We do further authorize and empower Our said Governor General, so 
far as We lawfully may, upon sufficient cause to him appearing, to remove from 
his office, or to suspend from the exercise of the same, any person exercising any 
office within Our said Dominion, under or by virtue of any Commission or Warrant 
granted, or which may be granted, by Us in Our name or under Our authority. 


V. And We do further authorize and empower Our said Governor-General to 
exercise all powers lawfully belonging to Us in respect of the summoning, pro- 
roguing, or dissolving the Parliament of Our said Dominion. 


VI. And whereas by “The British North America Act, 1867,” is amongst 
other things enacted that it shall be lawful for Us, if We think fit, to authorize the 
Governor-General of Our Dominion of Canada to appoint any person or persons, 
jointly or severally, to be his Deputy or Deputies within any part or parts of Our 
said Dominion, and in that capacity to exercise, during the pleasure of Our said 
Governor-General, such of the powers, authorities, and functions of Our said 
Governor-General as he may deem it necessary or expedient to assign to such 
Deputy or Deputies, subject to any limitations or directions from time to time 
expressed or given by Us: Now We do hereby authorize.and empower Our said 
Governor-General, subject to such limitations and directions as aforesaid, to 
appoint any person or persons, jointly or severally, to be his Deputy or Deputies 
within any part or parts of Our said Dominion of Canada, and in that capacity 
to exercise, during his pleasure, such of his powers, functions, and authorities, as 
he may deem it necessary or expedient to assign to him or them: Provided always, 
that the appointment of such a Deputy or Deputies shall not affect the exercise of 
any such powers, authority or function by Our said Governor-General in person. 


VII. And We do hereby declare Our pleasure to be that, in the event of the 
death, incapacity, removal, or absence of Our said Governor General out of Our 
said Dominion, all and every the powers and authorities herein granted to him 
shall, until Our further pleasure is signified therein, be vested in such person as 
may be appointed by Us under Our Sign Manual and Signet to be Our Lieutenant- 
Governor of Our said Dominion; or if there shall be no such Lieutenant-Governor 
in Our said Dominion, then in such person or persons as may be appointed by Us 
under Our Sign Manual and Signet to administer the Government of the same; 
and in case there shall be no person or persons within Our said Dominion so 
appointed by Us, then in Our Chief Justice for the time being of the Supreme Court 
of Our said Dominion, or, in case of the death, incapacity, removal, or absence out 
of Our said Dominion of Our said Chief Justice for the time being, then in the 
Senior Judge for the time being of Our said Supreme Court then residing in Our said 
Dominion and not being under incapacity. 


Provided always, that the said Senior Judge shall act in the administration of 
the Government only if and when Our said Chief Justice shall not be present 
within Our said Dominion and capable of administering the Government. 


Provided further that no such powers or authorities shall vest in such Lieu- 
tenant-Governor, or such other person or persons, until he or they shall have taken 
the Oaths appointed to be taken by the Governor General of Our said Dominion, 
and in the manner provided by the Instructions accompanying these Our Letters 
Patent. 
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VIII. And We do hereby require and command all Our Officers and Ministers, 
Civil and Military, and all other the inhabitants of Our said Dominion, to be 
obedient, aiding, and assisting unto Our said Governor General, or, in the event of 
his death, incapacity, or absence, to such person or persons as may, from time to 
time, under the provisions of these Our Letters Patent, administer the Government 
of Our said Dominion. 


IX. And We do hereby reserve to Ourselves, Our heirs and successors, full 
power and authority from time to time to revoke, alter, or amend these Our Letters 
Patent as to Us or them shall seem meet. 


X. And We do further direct and enjoin that these Our Letters Patent shall 
be read and proclaimed at such place or places as Our said Governor General shall 
think fit within Our said Dominion of Canada. 


In WitNEss whereof We have caused these Our Letters to be made Patent. 
Witness Ourself at Westminster the twenty-third day of March in the Twenty-first 
Year of Our Reign. 


By Warrant under the King’s Sign Manual. 
“SCHUSTER.” 


B. ROYAL INSTRUCTIONS DATED MARCH 23, 1931 
“GEORGE R.I.” 


Instructions to Our Governor General and Commander-in-Chief in and over Our 
Dominion of Canada, or, in his absence, to Our Lieutenant-Governor or other 
Officer for the time being administering the Government of Our Said Dominion 


Given at Our Court at Saint James's, the Twenty-third day of March, 1931, 
in the Twenty-first year of Our Reign. 


WHEREAS by certain Letters Patent bearing even date herewith We have 
constituted, ordered, and declared that there shall be a Governor General and 
Commander-in-Chief (hereinafter called Our said Governor General) in and over 
Our Dominion of Canada (hereinafter called our said Dominion), And We have 
thereby authorized and commanded Our said Governor General to do and execute 
in due manner all things that shall belong to his said office, and to the trust We 
have reposed in him, according to the several powers and authorities granted or 
appointed him by virtue of the said Letters Patent and of such Commission as 
may be issued to him under Our Sign Manual and Signet, and according to such 
Instructions as may from time to time be given to him under Our Sign Manual 
and Signet, and to such Laws as are or shall hereafter be in force in Our said 
Dominion: Now, therefore, We do, by these Our Instructions under Our Sign 
Manual and Signet, declare Our Pleasure to be as follows:— 


I. Our said Governor General for the time being shall, with all due solemnity, 
cause Our Commission under Our Sign Manual and Signet, appointing Our said 
Governor General for the time being, to be read and published in the presence of 
the Chief Justice for the time being, or other Judge of the Supreme Court of Our 
said Dominion, and of the members of the Privy Council in Our said Dominion. 
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Our said Governor General, and every other Officer appointed to administer 
the Government of Our said Dominion, shall take the Oath of Allegiance in the 
form following:—‘'l,.... a , do swear that I will be faithful and 
bear true allegiance to His Majesty King George, His heirs and successors, according 
to law. So Help me God;” and likewise he or they shall take the usual Oath for 
the due execution of the Office of Our Governor General and Commander-in-Chief 
in and over Our said Dominion, and for the due and impartial administration of 
justice; which Oaths the said Chief Justice for the time being of Our said Dominion, 
or, in his absence, or in the event of his being otherwise incapacitated, any Judge 
of the Supreme Court of Our said Dominion shall, and he is hereby required to, 
tender and administer unto him or them. 


Il. And We do authorize and require Our said Governor General from time to 
time, by himself or by any other person to be authorized by him in that behalf, to 
administer to all and to every person or persons, as he shall think fit, who shall hold 
any office or place of trust or profit in Our said Dominion, the said Oath of Alle- 
giance, together with such other Oath or Oaths as may from time to time be 
prescribed by any Laws or Statutes in that behalf made and provided. 


III. And We do require Our said Governor General to communicate forthwith 
to the Privy Council for Our said Dominion these Our Instructions, and likewise 
all such others, from time to time, as he shall find convenient for Our Service to 
be imparted to them. 


IV. Our said Governor General is to take care that all Laws assented to by 
him in Our name, or reserved for the signification of Our pleasure thereon, shall, 
when transmitted by him, be fairly abstracted in the margins, and be accompanied, 
in such cases as may seem to him necessary, with such explanatory observations as 
may be required to exhibit the reasons and occasions for proposing such Laws; 
and he shall also transmit fair copies of the Journals and Minutes of the proceedings 
of the Parliament of Our said Dominion, which he is to require from the clerks, or 
other proper officers in that behalf, of the said Parliament. 


V. And We do further authorize and empower Our said Governor General, as 
he shall see occasion, in Our Name and in Our behalf, when any crime or offence 
against the Laws of Our said Dominion has been committed for which the offender 
may be tried therein, to grant a pardon to any accomplice in such crime or offence, 
who shall give such information as shall lead to the conviction of the principal 
offender, or of any one of such offenders if more than one; and further, to grant to 
any offender convicted of any such crime or offence in any Court, or before any 
Judge, Justice, or Magistrate, within Our said Dominion, a pardon, either free or 
subject to lawful conditions, or any respite of the execution of the sentence of any 
such offender, for such period as to Our said Governor General may seem fit, and 
to remit any fines, penalties, or forfeitures which may become due and payable to 
Us. And We do hereby direct and enjoin that Our said Governor General shall 
not pardon or reprieve any such offender without first receiving in capital cases 
the advice of the Privy Council for Our said Dominion, and in other cases the 
advice of one, at least, of his Ministers; and in any case in which such pardon or 
reprieve might directly affect the interests of Our Empire, or of any country or 
place beyond the jurisdiction of Government of Our said Dominion, Our said 
Governor General shall, before deciding as to either pardon or reprieve, take those 
interests specially into his own personal consideration in conjunction with such 
advice as aforesaid. 
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VI. And whereas great prejudice may happen to Our Service and to the 
security of Our said Dominion by the absence of Our said Governor General, he 
shall not, upon any pretence whatever, quit Our said Dominion without having 
first obtained leave from Us for so doing under Our Sign Manual and Signet, or 
through the Prime Minister of Our said Dominion. 


C. LETTERS PATENT DATED SEPTEMBER 25, 1935 


AMENDING THE LETTERS PATENT DaTED Marcu 23, 1931 


(GEORGE THE FIFTH, by the Grace of God, of Great Britain, Ireland and the British 
Dominions beyond the Seas King, Defender of the Faith, Emperor of India; 
To all to whom these Presents shall come, GREETING: 


WHEREAS by certain Letters Patent under the Great Seal bearing date at 
Westminster the Twenty-third day of March 1931, We did constitute, order, and 
declare that there should be a Governor General in and over Our Dominion of 
Canada, and that the person filling the said office of Governor General should be 
from time to time appointed by Commission under the Royal Sign Manual and 
Signet: 

And whereas by the Seventh Clause of the said Letters Patent provision was 
made for the administration of the Government of the Dominion in certain events: 

And whereas We are minded to make further provision for the temporary 
absence of the Governor General from the Dominion: 

Now know ye that We do hereby declare Our Will and Pleasure and direct 
and ordain as follows:— 


I. The following clause shall ke added after the said Seventh Clause :— 

“VIIA. Whenever and so often as the Governor General shall be 
temporarily absent from the Dominion, with Our permission, for the 
purpose of visiting some neighbouring State or territory, for a period not 
exceeding one month, then and in every such case the Governor General 
may continue to exercise all and every the powers vested in him as fully 
as if he were residing within the Dominion, including the power to appoint 
a Deputy or Deputies as provided in the Sixth Clause of these Our Letters 
Patent.” 


II. And We do hereby reserve to Ourselves, Our heirs and successors, full 
power and authority from time to time to revoke, alter, or amend these Our Letters 
Patent as to Us or them shall seem meet. 


III. And We do further direct and enjoin that these Our Letters Patent shall 
be read and proclaimed at such place or places as Our said Governor General shall 
think fit within Our said Dominion of Canada. 


In witness whereof We have caused these Our Letters to be made Patent. 
Witness Ourself at Westminster, the Twenty-fifth day of September, in the 
Twenty-sixth year of Our Reign. 


By Warrant under the King’s Sign Manual. 
“SCHUSTER.” 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the past session 
of each legislature, deals only with the most important statutes. 


DOMINION OF CANADA 
11 Geo. VI, Third Session, 1947. 


Acts passed, 443; Public, 78; Local and Private, 17; Divorce. 348. 


AGRICULTURE.—The Agricultural Products Act (c. 10), of limited duration and 
effective upon the expiry of the National Emergency Transitional Powers Act, 
1945, gives statutory authority to the government of Canada (continuing authority 
previously given by emergency orders) to carry out agreements for the sale or 
export of food supplies to foreign countries. The Canadian Wheat Board Act, 
1935 (c. 53) is extensively amended (c. 15) by provisions which, inter alia, control 
delivery of grain to elevators and railways, empower the wheat board to buy 
wheat for marketing in interprovincial and export trade, and purport, subject to 
regulations, to give the board the sole authority to engage in interprovincial and 
export trade in wheat. The latter provisions are limited to four years’ duration, 
being designed to facilitate the carrying out of a Canadian-British trade agreement 
effective for that period. Certain grain elevators and mills are declared works for 
the general advantage of Canada. Notwithstanding this securing of constitutional 
power under s. 92 (10)(c) of the B.N.A. Act and the undoubted power to regulate 
export and interprovincial trade, some of the terms of the amendments (e.g., 
Part Iv, s. 27) may invite challenge on constitutional grounds. The Canada 
Grain Act, 1930 (ist sess., c. 62) is amended (c. 3) in a number of particulars. 
The Prairie Farm Assistance Act, 1939 (c. 50) is amended (c. 43) in respect of its 
provisions for award of assistance. A minor amendment (c. 34) is made to The 
Farm Improvement Loans Act, 1944 (c. 41). 


ARMED ForceEs.—Extensive amendments (c. 21) to the Militia Act (R.S.C. 
1927, c. 132) reflect Canada’s assumption of defence responsibilities. The term 
“Canadian army” is substituted for the term “militia,” and provision is made 
for an active force on continuous full-time military service. 


ARMY BENEVOLENT FuNp.—The Army Benevolent Fund Act, 1947 (c. 49) 
establishes an army benevolent fund board empowered to administer the army 
benevolent fund, a fund set up as a special account in the consolidated revenue 
fund and consisting, inter alia, of surplus canteen monies. Subject to certain 
governing principles, the board may make payments out of the fund to or for the 
benefit of veterans or their dependants, or the widows or children or former 
dependants of deceased veterans. 


Civit SERvicE.—The Diplomatic Service (Special) Superannuation Act (c. 56) 
establishes a scheme of superannuation benefits for diplomatic officers from 
consul generals up, who serve Canada abroad. Extensive amendments (c. 54) 
to the Civil Service Superannuation Act (R.S.C. 1927, c. 24) include, inter alia, 
provision for a retirement fund for temporary employees. Assorted amendments 
(c. 53) are made to the Civil Service Act (R.S.C. 1927, c. 22). 
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CoaL Boarp.—The Dominion Coal Board Act, 1947 (c. 57) establishes the 
Dominion coal board as a corporate agent of the crown, charged with recommending 
policies and measures respecting the production, importation, distribution, and 
use of coal, and with promoting research and investigations into coal-mining 
methods, marketing techniques, production costs, and uses of coal. The Act 
provides, in terms reminiscent of the War Measures Act, for complete government 
control of the production, distribution, and use of coal in the event of a national 
fuel emergency when proclaimed by the governor-in-council. The proclamation 
is stated to be conclusive evidence that by reason of conditions in or out of Canada 
there is or is likely to be a fuel shortage in Canada of such dimensions as to imperil 
the welfare or national life of Canada or so as to concern Canada asa whole. The 
recent decisions of the privy council in Attorney-General of Ontario v. Canada 
Temperance Federation, (1946) 2 D.L.R. 1, and Co-Operative Committee on Japanese 
Canadians v. Attorney-General of Canada, [1947] 1 D.L.R. 577, are relevant to a 
consideration of the constitutionality of this provision. 


Courts.—The Exchequer Court Act (R.S.C. 1927, c. 34) is amended (c. 33) 
in its provisions for the appointment of a registrar. The Judges Act, 1946 (c. 56) 
is amended (c. 36) in its provisions for salaries. 


CRIMINAL Law.—The Criminal Code (R.S.C. 1927, c. 36) is amended (c. 31) 
in its provisions permitting wagering at race meetings. Further amendments 
(c. 55) are made in its provisions, inter alia, respecting disorderly houses, culpable 
homicide, and offences connected with the operation of motor vehicles. New 
provisions are introduced respecting the causing of a disturbance, tampering with 
fire safety equipment, and making false or misleading statements to procure a 
passport. A new part added to the Code deals with habitual criminals. There are 


numerous amendments dealing with matters relating to procedure and sentence. 
A revised tariff of fees in proceedings under Part xv is set out. The Identification 
of Criminals Act (R.S.C. 1927, c. 38) is amended (c. 35) in its provisions for 
preserving identification of persons in lawful custody. The Juvenile Delinquents 
Act, 1929 (c. 46) is amended (c. 37) in its provisions respecting appeals from a 
juvenile court or magistrate. 


Crown.—The Royal Style and Titles Act (Canada), 1947 (c. 72) gives the 
assent of the parliament of Canada, in accordance with the preamble to the Statute 
of Westminster, to the omission of the words ‘“‘Emperor of India’”’ from the royal 
style and titles. 


DoMINION-PROVINCIAL RELATIONS.—The Dominion-Provincial Tax Rental 
Agreements Act, 1947 (c. 58) authorizes the federal government to enter into 
agreements with the various provinces whereby, in return for certain compensation 
to be paid to them by the Dominion, they will refrain for a five-year period from 
levying personal and corporation income tax, corporation tax and succession duty, 
subject, however, to provisions in any agreement for the levying by the province 
of certain corporation income tax and succession duty. The Saskatchewan Natural 
Resources Act, no. 3 (c. 45) makes effective an annexed agreement between the 
governments of Canada and of Saskatchewan. The Eastern Rocky Mountain 
Forest Conservation Act (c. 59) establishes the Eastern Rockies forest conservation 
board to carry out an annexed agreement between the governments of Canada 
and of Alberta. The Western Provinces Treasury Bills and Natural Resources 
Settlement Act (c. 77) adjusts certain indebtedness of the four western provinces 
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to the Dominion arising out of loans made to them by the Dominion in the depres- 
sion years preceding the last war. The Act also provides for certain payments 
to Alberta and Saskatchewan in full and final settlement of all claims against 
and liabilities of the federal government in respect of its administration of their 
natural resources. 


EMERGENCY Powers.—The Continuation of Transitional Measures Act, 1947 
(c. 16), effective upon the expiry of the National Emergency Transitional Powers 
Act, 1945 (c. 25), is the statutory warrant for the remaining war-time controls. 
It is limited to expire on December 31, 1947, if parliament meets in November or 
December but if it does not so meet, the act expires on the sixtieth day after 
parliament first meets in 1948, or on March 31, 1948, whichever date is earlier, 
subject to being continued for a further period of one year upon order of the 
governor-in-council in response to addresses of the senate and house of commons 
made while the act is in force. 


EvipENcE.—Amendments to the Canada Evidence Act (R.S.C. 1927, c. 59) 
relate to (1) modes of proving any proclamation, order, regulation, or appointment 
or any treaty to which Canada is a party (c. 13); and (2) definitions of the terms 
“bank” and “corporation” (c. 14). 


EXECUTIVE DEPARTMENTS.—An amendment (c. 5) to the Department of 
National Defence Act (R.S.C. 1927, c. 136) provides, inter alia, for the establish- 
ment of a defence research board. 


EXPORT AND ImporRT PERMITS.—The Export and Import Permits Act (c. 17), 
effective upon the expiry of the National Emergency Transitional Powers Act, 
1945 and until the expiry of sixty days from the commencement of the first session 
of parliament in 1948, establishes a permit system for the export or import of goods 
listed by the governor-in-council. Articles other than war materials may be 
included in the export list only if the governor-in-council is satisfied that their 
export must be controlled to ensure an adequate supply and distribution thereof 
in Canada. No article is to be included in the import list unless the governor-in- 
council is satisfied that because of scarcity in world markets or controls in countries 
of origin its import must be controlled to ensure the best possible supply and 
distribution in Canada, or unless the price of the article is supported under certain 
federal price support legislation. 


FINANCE.—Five appropriation acts were passed during the session to provide 
money for the public service (c. 1; c. 2; c. 11; c. 25; c. 78). 


a, 


Hovusinc.—The National Housing Act, 1944 (c. 46) is amended (c. 40) in its 
provisions respecting joint loans and the powers of approved lending institutions 
to loan on first mortgages. New provisions include the conferring of power on 
life insurance, loan, or trust companies under federal jurisdiction to invest money 
in purchase of land for housing developments. 


IMMIGRATION.—Amendments (c. 19) to the Immigration Act (R.S.C. 1927, 
c. 93) include provision for entry into Canada of dependants of members of the 
Canadian armed forces who served abroad. Repeal of the Chinese Immigration 
Act (R.S.C. 1927, c. 95) removes a long-standing blot on Canadian immigration 
policy. 

INSPECTION AND SALE.—The Inspection and Sale Act, 1938 (c. 32) is amended 
(c. 20) by the addition of provisions conditioning the export of or interprovincial 
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trade in flax fibre on compliance with federal inspection, grading, and labelling 
regulations. 


INSURANCE.—Identical amendments (c. 27) are made to the Canadian and 
British Insurance Companies Act, 1932 (c. 46) and the Foreign Insurance Companies 
Act, 1932 (c. 47), by adding securities issued or guaranteed by the international 
bank to the list of investment assets which may be vested in trust for the purposes 
of the legislation. 


INTERNATIONAL RELATIONS.—The Visiting Forces (United States of America) 
Act (c. 47) makes provision for the discipline and internal administration of 
United States forces when visiting Canada, and for the exercise of jurisdiction by 
United States service courts. The jurisdiction of Canadian civil courts is preserved. 
The Privileges and Immunities (United Nations) Act (c. 69)provides for accession 
by Canada to the convention on privileges and immunities of the United Nations, 
which is annexed asa schedule to the act. The United Nations Act, 1947 (c. 46) 
empowers the governor-in-council to make orders and regulations to give effect to 
any measure which Canada is called upon to apply by decision of the security 
council under article 41 of the charter of the United Nations which refers to measures 
not involving use of armed force, such as interruption of economic relations. 


MarITIME ComMIssIOnN.—The Canadian Maritime Commission Act (c. 52) 
establishes a Canadian maritime commission as a corporate agent of the crown 
empowered to carry out assigned duties in connexion with shipping and maritime 
matters and to recommend policies for the development and operation of a merchant 
marine and a ship-building industry commensurate with Canada’s maritime needs. 

NATIONAL WILD LIFE WEEK.—The National Wild Life Week Act (c. 22) 
establishes the week in which April 10 occurs (being the birthday anniversary of 
the late Jack Miner) as national wild life week. 

PARLIAMENT.—The Representation Act, 1947 (c. 71) makes a readjustment of 
representation in the house of commons in accordance with the new allotment of 
seats to the various provinces effected by s. 51 of the B.N.A. Act as re-enacted by 
1946 (Imp.), c. 63. There is now a 255-member house. The Senate and House 
of Commons Act (R.S.C. 1927, c. 147) is amended (c. 73 )by a provision for annual 
allowances, in addition to sessional allowances, for the government and @pposition 
leaders in the senate. 

PATENTs.—Extensive amendments (c. 23) to the Patent Act, 1935 (c. 32) are 
made in respect of its provisions, inter alia, as to the making of rules and regulations 
under the Act, as to the persons who may obtain patents, non-resident applicants, 
and joint applicants. A substituted provision is introduced respecting the defence 
of anticipation and a new tariff of fees is set out. New provisions are introduced 
respecting assignment of patents to the government by government employee 
inventors and by others. Any patent application for an invention relating to 
atomic energy is to be communicated to the atomic energy control board before 
it is dealt with. 

PENITENTIARIES.—Amendments (c. 41) to the Penitentiary Act, 1939 (c. 6) 
provide, inter alia, for the appointment of a commissioner of penitentiaries and two 
deputies. Minor amendments (c. 68) are made to the Prisons and Reformatories 
Act (R.S.C. 1927, c. 163). 


PENsIONS.—The Old Age Pensions Act (R.S.C. 1927, c. 156) is amended (c. 67) 
by providing for a federal contribution in respect of a person in receipt of a pension 
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from a province of an amount not exceeding 75 per cent of $30.00 monthly or of 
the amount paid by the province monthly, whichever is the lesser. Certain 
changes are made in the conditions to be fulfilled by pensionable persons and by 
blind pensioners in respect of whom the provinces may claim the federal contri- 
bution. Minor amendments (c. 9; c. 65) are made to the Militia Pension Act 
(R.S.C. 1927, c. 133). 


RatLways.—The Ganadian National Railways Financing and Guarantee Act, 
1947 (c. 29) empowers the C.N.R. to issue securities to meet capital expenditures. 
The Canadian National Railways Refunding Act, 1947 (c. 30) makes provision 
for refunding obligations of the C.N.R. and for the issue of substituted securities. 
Another statute (c. 12) appoints auditors for the annual audit of the accounts of 
national railways as defined in the Canadian National-Canadian Pacific Act, 1933. 
The Railway Act (R.S.C. 1927, c. 170) is amended (c. 70) by provisions which, 
inter alia, revise the salaries of the transport commissioners ‘and which impose a 
speed limit on trains over crossings where accidents have happened, subject to 
the transport board’s power to remove the limit. The Canadian National- 
Canadian Pacific Act, 1933 (c. 33) is amended (c. 28) by giving statutory force to 
collective agreements respecting railways and their employees if such agreements 
are filed with the minister of transport. 


STaTuTEs.—The Publication of Statutes Act (R.S.C. 1927, c. 2) is amended 
(c. 44) in its provisions for custody by the clerk of the parliaments (being the 
clerk of the senate) of all original acts and for certification by him of copies thereof. 
The Interpretation Act (R.S.C. 1927, c. 1) is amended (c. 64) in its provisions 
respecting endorsement of the date of assent to an act and the coming into force and 
expiration of an act, order, or regulation. New seccions are added respecting 


marginal notes and references in an act to another act or to some regulation. 


TAXATION.—The Income War Tax Act (R.S.C. 1927, c. 97) is amended (c. 63) 
in its provisions, inter alia, respecting exemptions and deductions. Substituted 
provisions are introduced in respect of private companies. Income-tax rates are 
reduced by a new rate schedule. Deductions from income of certain expenses 
incurred during 1948 are allowed to oil, gas, and mining companies. The Excess 
Profits Tax Act, 1940 (c. 32) is arnended (c. 32) in its provisions respecting ascertain- 
ment and computation of standard profits. No tax is to be imposed or collected 
under the Act on profits earned on and after the beginning of 1948. The Special 
War Revenue Act (R.S.C. 1927, c. 179) is amended (c. 60) by a provision changing 
its name to the Excise Tax Act, and by other sections which, inter alia, introduce 
substituted provisions respecting stamp tax on cheques and other instruments 
and the requirement of a licence by certain persons who must pay or collect taxes 
or affix or cancel stamps. Provision is made for exemption of tax on exported 
goods under stipulated circumstances. Numerous changes are made in the 
penalty provisions of the act. The Customs Act (R.S.C. 1927, c. 42) is amended 
(c. 4) in its provisions respecting refund of duty because of inferiority or deficiency 
of imported goods. 


TRADING WITH THE ENEMy.—The Trading with the Enemy (Transitional 
Powers) Act (c. 24) continues in force, with certain amendments, the Revised 
Regulations respecting Trading with the Enemy, 1943, set out in a schedule to the 


Act. The Act remains in force until a day fixed by proclamation of the governor- 
in-council. 
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Trust CoMPANIES.—Extensive amendments (c. 75) are made to the Trust 
Companies Act (R.S.C. 1927, c. 29) in its provisions governing the organization of 
trust companies and the investment of trust funds and its own funds. 

VETERANS.—The Veterans Business and Professional Loans Act, 1946 (c. 69) 
is amended (c. 76) in certain of its provisions as to guaranteed loans and as to the 
taking of security by a bank making a guaranteed loan. 


War CHARITIES.—An amendment (c. 48) to the War Charities Act, 1939 
(2nd sess., c. 10) confines the Act to war charity funds registered prior to the 
effective date of the amendment. 

WoRKMEN’S COMPENSATION.—A new Government Employees Compensation 
Act, 1947 (c. 18) replaces the act theretofore in force (R.S.C. 1927, c. 30). A 
minor amendment (c. 38) with respect to its operation is made to the Merchant 
Seamen Compensation Act, 1946 (c. 58). 

MISCELLANEOUS.—Amendments are made to the Municipal Improvements 
Assistance Act, 1938 (c. 33) by provision for administration of an assisted project 
by another municipality (c. 39). The Canadian Broadcasting Act, 1936 (c. 24) 
is amended with respect to the deposit in banks of money received from radio 
licence fees (c. 50). The Canadian Commercial Corporation Act, 1946 (c. 40) 
is amended by giving the corporation powers in respect of department of national 
defence requisitions (c. 51). Amendments are made (c. 61) in respect of the 
organization and operation of the fisheries research board established under the 
Fisheries Research Board Act, 1937 (c. 31). The National Parks Amendment 
Act, 1947 (c. 66) adds certain tracts to various national parks, withdraws certain 
parcels of land from various national parks and abolishes two national parks 
in toto. Certain works and undertakings of the Hudson Bay Mining and Smelting 
Co. are declared to be works for the advantage of two or more provinces (c. 62), 
as authorized by s. 92 (10 (c) of the B.N.A. Act. Conditions of employment of 
employees of the company, arrived at by collective agreements, are given statutory 
force if such agreements are filed with the minister of labour. The Port Alberni 
Harbour Commissioners Act (c. 42) establishes a corporation of three commis- 
sioriers as the harbour authority for Port Alberni harbour. An amendment (c. 6) 
to the Feeding Stuffs Act, 1937 (c. 30) empowers the making of regulations that 
only feeding stuffs specified therein shall be eligible for registration. Amendments 
(c. 7) are made to the Fertilizers Act (R.S.C. 1927, c. 69) in its provisions, 
inter alia, respecting ingredient requirements and fertilizing chemicals. A sub- 
stituted provision is enacted prohibiting advertising or sale of fertilizers which are 
harmful to plant growth. The Mail Contracts Supplemental Payments Act 
(c. 8) authorizes supplemental payments on rural and land mail contracts on 
application that such assistance is needed in the interests of the service agreed to 
be performed under the particular contract. 


Bora LASKIN 
Osgoode Hall Law School, Toronto. 
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MARITIME PROVINCES 


(a) New Brunswick 
11 Geo. VI: Acts passed, 168; Public, 65; Private, 103. 


DoMINION PROVINCIAL RELATIONS.—The recent tax concessions and agree- 
ments between Canada and the province have resulted in a provincial Corporation 
Income Tax Act (c. 12) which follows closely a Canadian model. Further pro- 
vision authorizes the province to enter into agreements with Canada to suspend 
temporarily provincial income and corporation taxes, succession duties, and taxes 
on securities (c. 11) and to authorize Canada to collect provincial corporation 
income tax (c.13). By c. 14, provision is made for payment of money to the 
municipalities who are affected by the provincial concessions in the income-tax 
field. By c.15, any assessment by municipalities at fixed sums for a period of 
years is to continue as though it contained no reference to income or securities. 
Further provision is made to correct assessment or levying taxes in contravention 
of the Temporary Suspension of Taxes Act, 1947 (c. 11, supra). 


LEGISLATORS’ INDEMNITY.—The sessional allowance of a member of the legis- 
lative assembly is reduced from $1,500 to $1,000 by c. 18; but $500 for “expenses 
incidental to the discharge of his duties as a member” is to be allowed. This will 
be deductible under the Canadian Income War Tax Act. In addition the leader 
of the opposition is to receive a further allowance of $2,000 instead of $1,000; and 
the clerk, $1,800 instead of $1,500 as salary. By c. 19, the premier’s salary is 
increased from $2,400 to $5,000. By c. 20, the comptroller general’s salary is 
increased to $5,500. All these acts are retroactive to November 1, 1946. 


GASOLINE Tax.—The Gasoline Sales Act is amended (c. 21) by the addition 
of a new part vi (Winter Roads Gasoline Tax), which increases the tax on gasoline 
(as especially defined for this part) by 3 cents a gallon. The tax is to go into a 
special fund for the care of winter roads by the province or for financial assistance to 
cities, towns, incorporated villages, and highway boards for the same purpose. 
Provision is made for the use of tax-free gasoline by cities, towns, or incorporated 
villages in motor vehicles used for official business. By c. 22, certain restrictions 
on the financing of retailers’ outlets by wholesalers and on the erection of new 
retailers’ outlets are removed. 


Pus.ic ScHoois.—The Schools Act is amended (c. 27) to provide for a teachers’ 
college in lieu of the existing normal school, and a new schedule of minimum 
salaries is set out. Further elaboration of the financing of schools is provided. 
The problem of conveyance of children to schools is dealt with in a new section 
(57 (1)), which provides that the trustees may budget for one-half the expense of 
the conveyance of all children who live more than one and a half miles from the 
school house or for their board, whichever is less. Upon approval of the minister, 
the province “shall pay’’ to the county school finance board of the affected county 
“an amount not exceeding one half of the amount of the cost of such conveyance 
or board.” 


Pusiic HospitaLs.—The province may now, by amendment to the Public 
Hospitals Act (c. 28), grant aid to public hospitals at a rate not exceeding 30 cents 
a day per patient for the first $1,500, to a particular hospital and thereafter at a 
rate not exceeding 20 cents perday. Advances not exceeding half a previous year's 
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payment may be made after July 1 in any year. Payments may be made only 
after the governor-in-council has approved the hospital. The act comes into force 
on proclamation. 


PROTECTION OF CHILDREN.—The grounds upon which an officer may apprehend 
a child without warrant have been extended (c. 29) to include the case of a child 
with any serious physical or mental ailment for which its parents or guardians fail 
to provide treatment. A new s. 13 provides more elaborate detail for the case 
where a judge orders a neglected child to be returned to its parents under super- 
vision or to be kept by the children’s aid society, temporarily or permanently. A 
new offence is created by the addition of s. 22 (2) of knowingly and wilfully con- 
tributing to a child’s becoming a ‘“‘neglected child.” 

DoweEr.—A new section is added to the Dower Act (c. 30) disentitling a wife 
to dower where she has been divorced a vinculo matrimonii or a mensa et thoro by 
reason of adultery. Hitherto, under s. 39 of c. 115 of the R.S.N.B. 1927, ss. 9 
and 10 of An Act for Regulating Marriage and Divorce and For Preventing and 
Punishing Incest Adultery and Fornication (N.B., 1791) are ‘“‘unrepealed,” a wife 
was not barred of her dower unless it was expressly adjudged in the sentence of 
divorce. 


ComPANIES.—In an obscurely drafted clause the incidental and ancillary 
powers of companies incorporated under the New Brunswick Companies Act to 
assist in raising money for companies with which they may have business relations 
are increased (c. 31). The definition of the word “arrangement,” as used in s. 42A, 
is broadened to include an “‘amalgamation or reconstruction” as defined. The 
power of directors to borrow on the authority of a by-law sanctioned by a two- 
thirds vote in value of shares is extended to include power to delegate such power 
to the extent and in the manner set out in the by-law. Where the board of 


directors consists of more than six members, it may, if authorized by a by-law 
sanctioned by a two-thirds vote in number of shareholders, elect an executive 
committee of its members consisting of not less than three to exercise powers 
delegated by the by-law (new s.82A). A new s. 116B entitles the shareholders 
to a copy of the financial statements as defined at or before the commencement 
of the annual general meeting on application to a director. 


FIRE PREVENTION.—By an amendment to the Fire Prevention Act, the fire 
marshal or his local assistant may order in writing the discontinuance of the 
supply of electrical energy to buildings or premises if he thinks any electrical 
installation is ‘especially likely to cause fire.’’ If the installation is repaired or 
removed the marshal’s order may be rescinded and the service resumed (c. 33). 
The fire marshal or his local assistant may also order in writing that no fire be 
lighted or maintained in any place in any building or premises the use of which is 
in his opinion likely to be dangerous to persons or property. By a new s. 37(2), 
the attorney-general may, subject to the approval of the governor-in-council, 
regulate the handling of petroleum products and provide penalties for violation of 
any such regulation. No express limit is set on the penalties. 

WORKMEN'S COMPENSATION.—The limitations’ period for claims for medical 
services, under s. 39, is changed from three months to ninety days after the services 
have been completely rendered, and the proviso introduced by c. 37 of 1946 is 
deleted (c. 37). By further amendment (c. 38), the maximum ‘‘average earnings” 
and “earning capacity” is increased to $2,500 per year. This latter act comes into 
force on proclamation. 
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FactoriEs.—The Factories Act is amended (c. 39) by conferring powers on 
the minister of labour to compel medical examination for industrial diseases 
including powers to restrict or prohibit employment of persons who fail to take or 
who refuse the examination. ‘Industrial disease’? means silicosis and any other 
disease which may be declared so by the governor-in-council. The age of a ‘‘child”’ 
is extended to sixteen years and a ‘‘young person’’ is now a person over sixteen but 
under eighteen. 


Town PLANNING.—The New Brunswick Town Planning Act, 1936, is ex- 
tensively amended (c. 44). A new definition section has been substituted. The 
powers of expropriation are more clearly defined. Previously, expropriation for 
town planning followed the provisions of the New Brunswick Railway Act. In 
the event of dispute the Arbitration Act now applies. The provisions setting up 
the provincial planning board are revised and recast with new sections 34 to 36C. 
The present sections 34 to 36 are not expressly repealed; but there would seem to 
be every intention that they should be, and the new provisions are not substantially 
inconsistent with the old, save that the new s. 36C gives powers to the board which 
under the former s. 36 were exercisable only by the governor-in-council. 


Power ControLt.—The Wartime Power Control Act, 1941 is expressly re- 
pealed (c.50). Under its terms the act could have been repealed by a procla- 
mation of the governor-in-council or in any case it would be repealed one year after 
the date of the proclamation of the governor-in-council of Canada declaring that 
the state of war has ceased in Canada. 

VENEREAL DisEASES.—The Venereal Diseases Act is amended (c. 54) to set 
up a division of venereal disease control in the department of health under the 
direction of a director who takes over some of the duties of the chief medical 
officer. Provision is made for compulsory medical examination, under penalty, 


on the order in writing of the director, a district medical health officer or a public 
health nurse. Hospital administrators must now report to the director imme- 
diately a person is admitted to the hospital for treatment of venereal disease. 


CrepiIt UNIONS AND CO-OPERATIVES.—The powers of the credit union federa- 
tion to invest money is redefined by the addition of a new section. Loans may 
be made to credit unions, co-operatives incorporated under the New Brunswick 
act, or such other associations as the registrar may approve as bona fide co-operative 
associations. Funds not so loaned are to be invested as trustee investments (c. 56). 
The New Brunswick Co-operative Association Act, 1946, is amended in minor 
detail (c. 57) and by-laws of co-operatives under the act now bind the associations 
and their members to the same extent as if they had respectively been signed and 
sealed by each member. 


PusLic AccoMMODATION.—The Public Accommodation Act, 1947 (c. 61), sets 
up the public accommodation board composed of the director (chairman), the chief 
medical officer under the Health Act and the chief inspector. The board, subject 
to the approval of the governor-in-council, may establish standards for and classify 
accordingly as to cleanliness, sanitation, construction and facilities, hotels, tourist 
cabins, overnight cabins, tourist homes, restaurants or other places where lodging, 
meals, lunches, and rest-room facilities or any of them are offered to the public. 
When a place of public accommodation has been classified, the board may issue the 
operator of the place an insignia denoting the classification. An insignia may 
only be issued after application by the operator and then inspection of the place 
to see that it conforms to the standards, and it may be revoked or suspended if 
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the place ceases to meet the standards. Any person dissatisfied with a finding of 
the board as to classification or revocation of an insignia may appeal to the 
governor-in-council who also has power to make regulations for the more effective 
carrying out of the act, and to fix fees to be paid upon application for an insignia. 
Penalties are provided for contravention of the act or regulations, and in addition 
a place not issued an insignia shall not be listed in the provincial tourist booklet 
Where To Stay in New Brunswick, Canada. 


WaREHOUSE ReEceEIpts.—The Warehouse Receipts Act (c. 64) follows the 
model act of the uniformity commissioners reproduced as appendix K2 of the 1945 
proceedings, with the exception that none of the marginal notes are copied and 
the long title does not include the words ‘“‘to make uniform the law”; and the 
familiar model section requiring uniformity of construction is omitted. And an 
independent s. 30 is added excluding from the provisions of the act managers or 
operators of grain elevators and railway or express companies within the juris- 
diction of the parliament of Canada. 


SEIZURE OF CoAL MinEs.—An Act to Empower the Crown to Take Possession 
Of and Operate Coal Mines Temporarily (c. 65) authorizes the governor-in-council 
to seize and operate any coal mine in the province which has ceased operation and 
which operation is, in the opinion of the governor-in-council, essential for the 
generation of electrical energy by the New Brunswick electric power commission. 
The governor-in-council may appoint an administrator to operate the mine. The 
mine owner is entitled to compensation and in the event of dispute the amount 
shall be determined by arbitration as provided in this act subject to application of 
the Arbitration Act. Despite the long title no time limit on the powers of the 
governor-in-council appears in the body of the act. 


(b) Nova Scotia 
11 Geo. VI: Acts passed, 129; Public, 71; Local, 24; Private, 34. 


CONSOLIDATING Acts.—As usual the legislature amended and consolidated a 
number of acts which have been amended so frequently as to be troublesome to 
consult. The acts affected by the consolidation are shown in brackets after the 
consolidating statute. 


Tue Nova Scotia ELections Act.—The long title of this act (c. 2) is ‘An 
Act to Amend and Consolidate Chapter 4 of the Revised Statutes, 1923, The 
Nova Scotia Elections Act.” Apart from this no reference is made to the previous 
law, consisting of the act mentioned in the long title and nine amendments thereto, 
none of which is expressly repealed. 


THE FISHERMEN’S FEDERATION Act.—This act (c. 4) replaces c.9 of 1927 
which was not amended in the years between. The former act authorized the 
incorporation of a station comprising not less than fifteen persons engaged in 
fishing for the purposes of advancing the members’ knowledge of the fishing 
business. Provision was made for county conventions, the presidents of which 
constituted the executive of the fishermen’s federation of Nova Scotia, an organ- 
ization not otherwise defined. The new act has a fundamentally different object. 
It provides for the registration (but not incorporation) of forty or more fishermen 
as a county station of the fishermen’s federation of Nova Scotia for the purpose o 
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bargaining collectively with owners of vessels engaged in deep-sea fishing from 
any port in that county. Further provision is made for the establishment by 
county stations of local stations within the county with objects identical with those 
of stations under the old act. Every fisherman is entitled to be a member of the 
county station, and a county station having as members a majority of the fishermen 
may apply to be certified as bargaining agent. Detailed provision is made in the 
act for bargaining and conciliation procedure and for the effect of a collective 
agreement. Protection is given to fishermen against intimidation or discrimination 
by ship owners. A penalty of $50.00 or twenty-five days is provided for violation 
of the act or regulations which may be made by the governor-in-council. A special 
act of this kind is evidently necessary because of the peculiar relations between 
ship owners and fishermen. They are not employers and employees but rather 
like partners: Re Lunenburg Sea Products Ltd., [1947] 3 D.L.R. 195 (per Doull J. 
at p. 206). 


THE VILLAGE SERVICE Act.—This act (c. 5), although not so described, is a 
revision and consolidation of the Village Supply Act, R.S.N.S. 1923, c. 88, as 
amended by c. 57 of 1925 and c. 39 of 1945, all of which are repealed. The new 
act is considerably modernized in respect of financial powers and provincial control 
of their exercise, and one notable reduction is made in the ordinance powers. 
Villages may not now make by-laws imposing a nine o’clock curfew for person’ 
under fifteen, preventing loitering, or preventing or punishing crime, vice, drunken- 
ness, etc. Moreover, the extensive powers given to village police under the old 
act have been repealed. On the other hand, new powers of building inspection and 
demolition for safety and public health have been added. In keeping with the 
modern trend, by-laws are now subject to review and approval of the minister of 
municipal affairs rather than the governor-in-council. The act incorporates the 
village commissioners but not the inhabitants, who are, accordingly, subject to the 
law of the rural municipality of which the village is still a part. 


LaBouR RELATIONS.—In addition to the Fishermen's Federation Act (supra), 
the legislature turned its attention to the situation arising after the repeal of 
P.C. 1003. The Trade Union Act (c. 3) is the result. It attempts to restate the 
familiar principles of P.C. 1003 in Nova Scotia terms and resembles the bill intro- 
duced in the 1947 session of parliament with the controversial section barring 
lawyers withdrawn. The acts repealed by this act are the Industrial Disputes 
Investigation Act (Nova Scotia) c. 5 of 1926; the Trade Union Act, c. 6 of 1937; 
the Conciliation Service Act, c. 13 of 1941; and the Wartime Labour Relations 
(Nova Scotia) Act, c. 8 of 1944. The act was proclaimed in force on July 1, 1947. 


VocaTIONAL EpucaTion.—Two new acts replace the Technical Education 
Act, R.S.N.S. 1923, c. 61, which is repealed. The Nova Scotia Technical College 
Act (c. 6) re-establishes the technical college and provides for administrative 
powers. The Vocational Education Act (c. 7) provides for the appointment of a 
director of vocational education and the establishment of day and evening voca- 
tional schools, schools for miners, apprentices, and vocational teachers’ training, 
and technical institutes and correspondence courses in general and vocational 
subjects. 

PENAL INsTITUTIONS.—The Nova Scotia School for Boys Act (c. 9) provides 
for the setting up of ‘‘an industrial school and reformatory institution”’ for the 
care of boys (male children as defined in the Juvenile Delinquents Act, 1929) 
confined in a common gaol, city prison, or the Nova Scotia reformatory under 
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sentence of imprisonment for an offence against an act of the Nova Scotia legis- 
lature. Such boys may, by warrant of the minister of public welfare concurred 
in by the attorney-general, be transferred to the new school. Provision is made 
in s. 8 for religious training in the school and an interesting dichotomy appears 
between “the Roman Catholic faith’’ and ‘the Protestant faith.’’ Perhaps the 
expression ‘‘non-Roman Catholic faiths’’ would be more precise. Reference 
should also be made to c. 33, which repeals part 111 of the Children’s Protection 
Act, R.S.N.S. 1923, c. 166, and substitutes new provisions which amplify adminis- 
tration of that part, which is headed ‘‘Reformatory Institutions."’ See also c. 61, 
which provides that a person defined by s. 7 of the Reformatory Act, c. 9 of 1944, 
may be sentenced directly to imprisonment in the reformatory. The former 
provisions only authorized transfer after a gaol sentence had been imposed. 


Lasour.—The Nova Scotia Labour Act (c. 11) received its usual re-enactment 
for a further year (see last year’s survey for comment). 


MuNIcIPAL GOVERNMENT.—In addition to the Village Service Act (supra); 
several other acts affect municipal government generally. C. 20 authorizes every 
town and municipality to borrow or raise, by way of loan on the credit of the 
corporation, such sums as may be deemed necessary for specified purposes: funding 
indebtedness incurred prior to December 31, 1946 or paying the province or any 
other person amounts lawfully due them on that date. The Assessment Act is 
amended (c. 47) in several details, and special mention may be made of the new 
provision for appointment of a director of assessment by the council of a city, 
town, Or municipality which may authorize him to supervise assessment with a 
view to securing uniformity. The director must be qualified by holding a certifi- 
cate of approval issued by the provincial assessment board, herein created, which 
has powers to prescribe qualifications. Provision is also made for the better 
determination of the apportionment of expenditures on projects for the joint 
benefit of rural municipalities and towns and cities. Unless otherwise agreed, the 
same percentage of the whole expenditure by the municipality on the joint project 
which is paid by the city or town in 1947 shall be paid henceforth. This necessitates 
an amendment to the Municipal Act (c. 54) and the Towns’ Incorporation Act 
(c. 57). A new s. 118 limits the council’s power to relieve any taxpayer from 
payment of his taxes to cases where a taxpayer declares he is unable to pay by 
reason of sickness or extreme poverty or where the taxpayer has been wrongly 
charged by reason of a gross and manifest error in the assessment roll. By c. 55, 
the Municipal Act is amended so that councillors including the warden may 
determine their own remuneration without limit. The repealed section limited 
the amount to $5.00 per day or $50.00 per year. Numerous minor amendments 
are made to The Towns’ Incorporation Act (c. 57), including power to pass by- 
laws respecting mechanical parking-control devices. An amendment to the Muni- 
cipal Affairs Act (c. 64) brings the city of Halifax wholly within the act. Hitherto 
only certain of its provisions applied to the city. Some of the powers of the muni- 
cipal commissioner are transferred to the deputy minister of municipal affairs. 


COMMISSIONERS FOR ADMINISTERING OaTHs.—By c. 23, two new sections are 
added to R.S.N.S. 1923, c. 38 (Of Notaries Public and Commissioners for Ad- 
ministering Oaths). Where a person appointed under s. 5 of the act, is a party to 
a transaction in respect of which an oath or affirmation is to be used, or is em- 
ployed by a party in connexion with the transaction, he shall not administer the 
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oath or affirmation. If he does, the oath is not invalidated, and no direct penalty 
is provided by the act, but presumably his commission could be revoked and he 
would be subject to s. 164 of the Criminal Code. By another new section, the 
appointment of persons under s. 5 is limited to two years, renewable without fee. 
The restrictions imposed by the amendments do not apply to barristers. The act 
comes into force when proclaimed in respect of each section. 


CORONERS AND MEDICAL EXAMINERS.—The Coroner’s Act, is amended (c. 24) 
to provide a new ground for holding an inquest where the coroner is so directed 
by the attorney-general. The purpose of the amendment is to cover the case 
where a body has not been recovered, e.g., where a body is washed overboard in 
coastal waters and is not recovered. The jurisdiction may not be clear and in 
any event the previous grounds of jurisdiction were dependent upon a body lying 
within the jurisdiction. The necessary ancillary amendments are made in other 
sections. Henceforth, too, inquests will be held ‘respecting the death” rather 
than “‘on the body.” Coroners may now, at the request of the attorney-general 
or the prosecuting officer for the county of Halifax, hold an inquest in the city of 
Halifax or the town of Dartmouth (c. 25). By the same act, the deputy medical 
examiner may act as medical examiner in the event of a vacancy in the office of 
the medical examiner. Formerly he could act only at the request of the medical 
examiner. 


INSURANCE ADJUSTERS.—To the existing law relating to persons in the insurance 
business there is added a new provision making it an offence (with no stated 
penalty) for any person to act as an adjuster without a licence (c. 31). The 
definition of ‘‘adjuster’’ excludes barristers and solicitors acting in the course of 
their profession, trustees, persons acting as general agents or salaried employees 
of licensed insurers (sic), persons employed solely to give expert evidence or 
advice, and marine adjusters. The superintendent of insurance may, upon 
payment of the prescribed fee, issue licences to any suitable persons, including, 
under prescribed conditions, partnerships and corporations. The amendment 
generally follows the Ontario Insurance Act, ss. 288-98. S. 18(6) speaks of the 
dissolution or revocation of the ‘‘charter”’ of a corporation, an inapt expression if 
it is intended to apply to Nova Scotia companies. The marginal note to s. 16 
says: “Offence to do adjusters work without license.” The section itself is 
identical with s. 289 of the Ontario Act and contains an absolute prohibition 
against anyone except a barrister or solicitor negotiating for compensation a 
settlement of a motor-accident claim. The Ontario marginal note does not suggest 
that a licence will remove the prohibition. There is no section corresponding to 
s. 83(1) of the Ontario Act so that the only penalty applicable is that provided 
under s. 164 of the Criminal Code. The act came into force on October 1, 1947. 


GASOLINE Tax.—C. 38 authorizes the governor-in-council to make regulations 
for the collection of the gasoline tax, including the imposition of penalties of un- 
stated amount. Further power is given to appoint auditors and inspectors. The 
inspectors have wide powers of search and seizure. In any prosecution under the 
act, a certificate purporting to be signed by a Canadian or provincial analyst is 
prima facie evidence without proof of appointment or signature. 


AUTOMOBILE INSURANCE.—In Bourgeois v. Prudential Assurance Co. Ltd., 
[1946] 1 D.L.R. 139, s. 183 of the New Brunswick Insurance Act (s. 24 of the Nova 
Scotia Act), was held not to cover the claim of an injured person against an 
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insurance company, where the injured person has obtained judgement in respect 
of the claim against the insured, but the policy as between the insured and the 
insurer is void for material misrepresentation by the insured. S. 183(3) (ii), 
which provides that no act or default of the insured in violation of the act or policy 
before or after the event giving rise to the claim shall prejudice the right of the 
injured party, was generally thought sufficient to protect the injured party. The 
court of appeal in New Brunswick took the view that if there was no policy, there 
was no right under the act. The amendment overcomes this decision and the 
insurer is now liable to a total stranger who is injured by a person with whom the 
insurer at the time of the accident had no legal relations. The section simply 
prohibits the insurer using the defence that the purported policy is no policy (c. 42). 


LEGISLATORS’ INDEMNITY.—C.45 increases the sessional indemnity of a 
member of the legislative assembly to $1,600 and the “‘allowance for expenses inci- 
dental to the discharge of his duties” to $800. The latter item is deductible for 
income-tax purposes under the Canadian Act. 


WoRKMEN’s COMPENSATION.—The Workmen’s Compensation Act is amended 
(c. 48) with respect to compensation for disability or death due to silicosis, and to 
other matters of administrative interest. 


AGRICULTURE AND MARKETING.— Under the old law no person could commence 
a new dairy factory until the dairy arbitration commission was satisfied of his 
financial responsibility and that such a factory would be “‘of benefit to the dairy 
industry of the province.”” These last words are repealed (c. 51), and the com- 
mission must now be satisfied that such a factory is “‘in the public interest.” 

INSTALLMENT Contracts.—C. 56 excepts a bank to which the Bank Act 
applies from the definition of seller in the Instalment Payment Contracts Act, 
1940 (c. 7 of 1940), which includes a successor in interest of a person who sells in 
the ordinary course of business. This also necessitates the addition of a third 
proviso to s. 3(1). 

County Court JupGEes.—C. 63 makes more certain the conditions under which 
a county court judge of one court may act as judge of any other court. The 
governor-in-council may now order such a transfer. 

DoMINION PROVINCIAL RELATIONS.—At a special session of the legislative 
assembly, following agreement with Canada, an adaptation of the model cor- 
poration income tax act was passed (c: 128), and the tax-agreement with Canada 
was authorized (c. 127), and the governor-in-council may enter into an agreement 
with Canada for the collection of the corporation income tax by Canada on behalf 
of the province (c. 129). The legislation is similar to the corresponding acts in 
New Brunswick. 


(c) Prince Edward Island 
11 Geo. VI: Acts passed, 66; Public, 42; Private, 22. 


DOMINION PROVINCIAL RELATIONS.—The legislation follows the lines of the 
Nova Scotia acts discussed above (cc. 2, 11, and 12). 

LICENSING OF CORPORATIONS AND PeErsons.—C. 3 provides for the licensing of 
certain corporations and persons carrying on business within the province. In- 
cluded are insurance, railway express, acceptance and finance, loan, telegraph, 
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carrier, banking, electric light, brokerage, trust, non-resident companies, and the 
Island telephone company. Among the individuals affected are insurance agents 
and non-permanent brokers. Chain stores, chain theatres, and branch banks are 
treated as separate licensees. The fees vary from $20 to $225, and some are un- 
limited but to be determined by the governor-in-council. C. 2 of 1942 is repealed. 
The act is retroactive to December 1, 1946. 

APPRENTICESHIP.—The trade of blacksmith is added to the list of designated 
trades under the Apprenticeship Act (c. 4). 

BiLts oF SALE.—The uniformity commissioners’ model act to make uniform 
the law respecting bills of sale and chattel mortgages has been adopted (c. 6). 
C. 3 of 1937 and c. 3 of 1938 are repealed. A special act, the Crop Mortgage Act 
(c. 7), deals with the Island’s principal crop. The Bills of Sale Act is made to 
apply in certain cases. 

BREAD WEIGHT.—Provision is made for a ‘‘standard weight of bread loaf’’ of 
20 ounces, and no person shall make or deal with bread unless the loaf weight is in 
conformity with this act (c. 8). The governor-in-council may amend the weight 
in order to maintain uniformity with bread loaf weight elsewhere in Canada. The 
act comes into force on proclamation. 

EvipENCE.—The Evidence Act is amended (c. 14) by the substitution of the 
new model section relating to the introduction of photographic evidence. A 
similar act has already been passed in New Brunswick (c. 35 of 1946) and in Nova 
Scotia (c. 43 of 1945). 


FLORAL EMBLEM.—By c. 15, the Lady's Slipper, sometimes known as the 
cypripedium hirautum, is adopted as the floral emblem of Prince Edward Island. 


GASOLINE Tax.—By c. 17, the rate of tax on gasoline as defined is increased 
from 10 cents to 13 cents per gallon, and the extra 3 cents is not subject to rebate 
in cases where the 10 cent portion is. An amendment to the definition of “‘gaso- 
line’ to include diesel oil when it is used as ‘‘a substitute’’ for gasoline for operating 
motor vehicles on the highway raises an interesting question. An engineer would 
doubt whether diesel oil is used as a ‘‘substitute’’ for anything when used in diesel 
motors, and diesel oil would not be effective in a gasoline motor. 


INNKEEPERS’ REGULATIONS.—Extensive provision is made by c. 18 for the 
regulation and licensing of inns and restaurants as defined. The act contains 
details of operation which in modern times we might expect to find only in regu- 
lations made under the act. Such matters as health of employees, cleanliness, 
garbage disposal, kitchen ventilation, insect protection, reservice of food, sleeping 
in kitchens, toilet facilities, etc., are covered. The minister of health and welfare 
may make regulations subject to the approval of the governor-in-council. The 
common-law rule requiring innkeepers to receive all guests, breach of which is 
apparently also an offence (see R. v. Higgins, [1947] 2 All E.R. 619) may be some- 
what modified by s. 31, which authorizes managers of inns to refuse accomodation 
to “‘any party or parties who for some just cause show themselves to be unde- 
sirable." Further the manager may eject ‘‘any person or persons who make 
themselves objectionable in any way and so endanger the reputation of the estab- 
lishment or the comfort of other guests.” Minimum penalties of $10.00 and one 
month in default are provided by s. 33. Where, in twelve months, persons are 
convicted for infractions of the act in respect of an inn or restaurant three times, 
on the third conviction the magistrate may order the premises. padlocked for a 
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period not exceeding twelve months. The order is subject to review by the 
minister in certain cases. C. 25 of 1938 and c. 50 of 1939 are repealed. 

INSURANCE.—C. 19 introduces the same amendment as that noted above in 
Nova Scotia. 

INTEsTAcy.—C. 21 amends the definition of ‘“‘estate’”’ in the Intestacy Act 
(c. 14 of 1944) and adds a further provision dealing with the distribution of the 
estate of an illegitimate child leaving a widow but no children. The widow is 
first provided for and the balance is to be distributed to the mother if she is alive; 
and if not, then to her other children, if any, and if the children are deceased to 
their children, if any; if not, the whole estate gocs to the widow. 

PROVINCIAL GOVERNMENT.— By c. 25 the title of the minister of reconstruction 
is changed to minister of industry and natural resources. See also a corresponding 
change in the Interpretation Act (c. 20) and the Public Departments Act (c. 30). 
C. 25 also increases the membership of the treasury board from four to include 
the premier and all heads of public departments. See also the Treasury Act (c. 40) 
which establishes the treasury department and provides in some detail for its 
powers and administration by the provincial treasurer. Although no earlier act is 
repealed it is clear that there has been provision for a treasury department for 
some time. 


MiLk Contro_.—The Milk Act (c. 27) provides in great detail for the control 
of the production, distribution, and sale of milk, requiring the various persons 
engaged to register with a board and to conform to statutory standards in methods 
of production and in grading milk. The board is not named or constituted save 
in the definition (s. 2(b)), where it is defined as the board appointed by the governor- 
in-council. Its powers appear to be ministerial for the most part, there being no 


general power to make regulations. Its powers of supervision are wide. The 
sanction of the act is revocation of the certificate of registration by the board or 
the prohibition of certain conduct without approval of the board, violation of 
which may result in penalties, minimum $5.00 and maximum $50.00, doubled on a 
second or further conviction. The act comes into force on proclamation, either 
as to the whole, or part, or by section or sections, and as to the whole or part of 
the province. 

Potato Crops.—The Prince Edward Island Potato Act (c. 28) places potato 
crop supervision under the joint control of the Canadian and the provincial depart- 
ments of agriculture. Subject to proclamation to the contrary, the act applies 
only to potato crops exceeding one acre, and prohibits the planting of potatoes 
unless the seed used is class foundation, foundation A, or certified, as determined 
by the Canadian department. 


PROBATE AND INTEsTACy.—C. 29 adds new provisions to the Probate Act 
dealing with fees in connexion with probate; the salaries of the judge and registrar 
of probate; where the property affected exceeds $2,000 the removal of proceedings 
for proof in solemn form to the supreme court in the discretion of the judge and 
in any event where either party requires it; and sittings in Summerside. The 
power of the judge to appoint the registrar is transferred to the governor-in-council 
without prejudice to the present incumbent. Both are placed under the Public 
Service Superannuation Act. A new duty is imposed on the registrar to make 
monthly returns to the provincial treasurer giving details of the administration 
of estates. The Probate Act is further amended to provide that the executor of a 
sole or surviving executor shall not be the executor of the first testator’s will, but 


12 
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he may apply for administration with the will annexed. In removing certain 
conflicts raised by passage of the Intestacy Act (c. 14 of 1944), ‘‘sections 108, 
sub-sections 4, 5, and 6” are repealed. There is no s. 108 of c. 21 of 1944, but the 
reference may be to s. 4 of that act which adds subsections 5, 6, and 7 to s. 108 
of c. 41 of 1939. Which subsections are intended to be repealed is not clear. 


Pusuic Uticities.—The Public Utilities Act is amended (c. 33) to provide for 
emergency powers of investigation when services or commodities are discontinued, 
and the board is satisfied that the ordinary formal hearing would cause delay 
resulting in hardship. The governor-in-council must declare the emergency 
condition, whereupon the board may determine its own procedure. Powers of 
rationing services or commodities are provided, where the board finds some service 
can be given but not to the extent required by the public, or where there is a scarcity 
of commodities. Where an interruption in the supply of electric energy continues 
for more than fifteen minutes and is found by the board to be the result of the 
utility's negligence, a new section 15A authorizes the board to impose a penalty 
of $500 collectible after fifteen days in the same manner as assessments. The 
imposition of the penalty does not affect the right of action of any person for 
damages resulting from such stoppage. In the investigation by the board the 
burden of proof is on the public utility. S.15A comes into force on proclamation. 
A new provision is added respecting the cutting of lines to facilitate the moving 
of buildings, etc. Another new provision authorizes the board to award damages 
in cases where a public utility does an authorized act which causes damage to 
property, and the utility and the owner cannot agree: either party may apply to 
the board for a decision which, subject to appeal to the supreme court in banc, 
is binding on both parties. 


REAL Property.—The Real Property Act is amended (c. 34). Where the 
deceased died prior to October 2, 1939 and was liable under a contract for sale 
at the time of his death, a personal representative upon his being declared trustee 
thereof by the court of chancery may convey to the purchaser. Where the de- 
ceased died after October 1, 1939, the personal representative may execute the 
conveyance and vest in the purchaser the title of the deceased in and to such real 
property, unless the concurrence of other parties is required by the terms of the 
agreement or by the will of the deceased. No court intervention is necessary. 
Power is also given to personal representatives of a deceased mortgagee to dis- 
charge the mortgage. A person either personally or as personal representative 
may now convey to himself or to himself jointly with another person. C. 29 of 
1871 and subs. 1 and 2 of s. 42 of c. 64 of 1940 are repealed. 


REFORMATORY.—The Reformatory Act (c. 35) provides for the acquisition or 
construction of a reformatory and industrial farm for the detention of boys over 
nine and under sixteen years of age sentenced to such detention for a period not 
exceeding five years, under the authority of any Canadian or provincial statute. 
Boys of such “incorrigible or vicious conduct” that they are beyond the control 
of their parents or guardians may be detained in the reformatory on the order of 
a judge or magistrate. And the minister may take in two boys a year who are 
either orphans or beyond the control of their parents (who must consent). The 
control and management of the reformatory is vested in the minister of health and 
welfare, subject to regulations made by the governor-in-council. In certain cases, 
a boy may be released to carry out the terms of an apprenticeship entered into on 
his behalf by the superintendent of the reformatory in the name of the minister 
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and with his consent. Officers of the reformatory are forbidden to supply goods 
or provisions under penalty of $1,000 recoverable by any person who sues, one 
half to go to the person suing and one half to the province. The reformatory, 
when established, will be an industrial home, and may be declared a reformatory 
within the meaning of part vi of the Prisons and Reformatories Act, R.S.C. 1927, 
c. 163. It will also come within the terms of the Children’s Act, c. 12 of 1940 and 
the Juvenile Delinquents Act, R.S.C. 1927, c. 106. 


BuILDING REstRIcTIONS.—The Road Act is amended (c. 37) to prohibit the 
erection of buildings closer than 50 feet and less than 25 feet from the highway 
within a radius of two miles from the limits of incorporated cities and towns. 
The penalty for violation is a fine of $25.00 and liability for compulsory removal. 


STANDARD TIME.—The Uniformity of Time Act (c. 39) provides that there 
shall be “one standard uniform official time in use throughout the province,” 
the standard time defined by the Interpretation Act (s. 21(m) of c. 23 of 1939). 
The governor-in-council may by proclamation institute daylight saving time. 
C. 2 of 1918 and c. 9 of 1919-20 are repealed. 

WELL Drit_ers.—The Well Drillers Act (c. 42) provides for the control of 
well drillers in prescribed areas by the minister of health and welfare. No well 
may be drilled in such areas without a permit. Persons engaged in the business 
of well drilling in the prescribed areas must obtain licences. Provision is made for 
the appointment and protection of inspectors who have power to enter on any land 
where a well is being drilled for the purposes of enforcement of the act. The 
minister, subject to the approval of the governor-in-council, may make regulations 
respecting the boring, digging, protecting, plugging, and closing of any well and 
respecting the administration of the act. The regulations may be of general or 
particular application, territorially or otherwise. Violation of the act or regu- 
lations renders a person liable on summary conviction to a penalty of not less than 
$10.00 nor more than $100. The prosecution of a person does not affect the 
rights of any person claiming damages for any injuries arising out of the offence. 


J. B. MILNER 
Dalhousie Law School. 


ONTARIO 
11 Geo. VI: Acts passed, 143; Public, 119; Private, 24. 


ARTIFICIAL INSEMINATION AcT, 1947 (c. 2).—This new Act, which deals with 
the artificial insemination of domestic animals, provides for the establishment of 
an artificial insemination advisory board. It also provides for the licensing, 
regulating, and controlling of artificial insemination centres and technicians, and 
the paying of grants to such centres. 

ASSESSMENT AMENDMENT Act, 1947 (c. 3).—The chief change effected by the 
amendments in the Act is the repeal of all provisions relating to assessment of 
corporation income. By a new subsection to sec. 16, assessors are to have free 
access upon request to ail parts of every building and premises for the purpose of 
assessing the same. Sec. 113 is amended to make it clear that there is no limit to 
the number of periods in advance of the due day for which discounts may be given 
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when taxes are prepaid. Subsection 1 of sec. 161 is re-enacted to remove any 
doubt as to the right of an owner or person interested to redeem in cases where a 
portion only of the land is sold for arrears of taxes. By an amendment to sec. 162, 
it is provided that any balance payable to the owner or other interested person 
after a sale for taxes belongs to the municipality if unclaimed for six years after 
the sale. Various other technical amendments are made for which recourse should 
be had to the Act. 


ATHLetics Controt Act, 1947 (c. 4).—This Act replaces The Athletic Com- 
mission Act, 1939, and abolishes the Ontario athletic commission. Provision is 
made for the appointment of an athletics commissioner, and the administration 
of the Act is transferred from the minister of health to the provincial treasurer. 
Moneys received under the Act are to be paid into a special fund which, after 
expenses of administration are defrayed, is to be used for a programme of training 
in physical fitness. 


Aupit AMENDMENT Act, 1947 (c. 5).—The salary provided for the provincial 
auditor is changed from a fixed sum of $7,500 to a minimum sum of $6,000. The 
auditor's salary shall not be reduced except on an address of the assembly. The 
Act is further amended to take care of the situation arising from the transfer of 
the king’s printer's office from the provincial treasurer to the provincial secretary. 


AuxILiary CLassEs AMENDMENT Act, 1947 (c. 6).—School boards of munici- 
palities having over 50,000 population are authorized to establish oral day classes 
for deaf children whose mental capacity is not incapable of development beyond 
that of a child of normal mentality at eight years of age. 


BROKER-DEALERS Act, 1947 (c. 8).—This new Act provides for the establish- 
ment of the broker-dealers’ association of Ontario. A broad power is given to 
the board of governors of the association to make regulations respecting consti- 
tution of the board, membership in the association, business methods of members, 
a code of ethics for members and numerous other matters. However, no regulation 
is to interfere with the right of any person not a member to carry on business as a 
broker or dealerin securities. It is made an offence for a person who is not a member 
to hold himself out asa member. This Act should be read along with The Securities 
Act, 1947 (c. 98). 


BusINEss REcorps Protection Act, 1947 (c.10).—This Act prohibits the 
taking, sending, or removing from Ontario of records relating to any business 
carried on in Ontario in answer to a subpoena or a like order issued by an authority 
outside of Ontario. The Act does not prohibit the making of regular returns by a 
branch or subsidiary in Ontario to its head office or parent company outside of 
Ontario, or any practices authorized by or under any law of Ontario or of the 
parliament of Canada. A judge of the supreme court is authorized, upon the 
application of the attorney-general or of a person having an interest in a business 
in respect of which a subpoena or like order has been or is likely to be made, to 
require any person to furnish an undertaking or recognizance that the prohibition 
provisions of the Act will not be violated. 


CoLLEcTION AGENCIEs Act, 1947 (c. 14).—This Act is a consolidation of the 
former Act and amendments and the only changes in principle are in regard to the 
bonding and appeal provisions. These are brought into line with The Securities 
Act, 1947, and The Real Estate and Business Brokers Act, 1946. The fees under 
the Act are now left to be set by regulations. 
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CompPaANIES AMENDMENT Act, 1947 (c. 15).—Sec. 24 of the Act is amended to 
give all companies power to invest and deal with the moneys of the company not 
immediately required. The section dealing with surrender of charter is redrafted 
for clarification, and provision is made whereby a company may surrender its 
charter although it cannot completely distribute its assets, if it disposes of the part 
it cannot distribute in trust for the persons entitled. A new section, 34a, is added 
providing that any real or personal property not disposed of at the date of dis- 
solution shall be forfeited to the crown. Sec. 62 is amended and now an authenti- 
cated copy of probate must be produced on a transmission of shares, but only a 
true copy-need be filed. Provision is aso made for transmission by notarial will 
in Quebec. Sec. 87 is re-enacted, and a person may now be a director provided he 
is a shareholder, not necessarily in his own right as was formerly required. Part 
vit which dealt with returns of allotments is repealed. A quorum of directors 
is now a majority rather than three as hitherto provided in sec. 272. 


COMPANIES INFORMATION AMENDMENT Act, 1947 (c. 16).—The Act is amended 
so that it no longer applies to unincorporated groups. The matter of what 
companies shall file prospectuses under sec. 2 and what companies should be 
exempted from filing annual statements under subsection 1 of sec. 3 is now left to 
be prescribed by the regulations. Provision is made in subsection 6 of sec. 3 
whereby companies required to file a summary under sec. 121 of the Dominion 
Companies Act may file a copy thereof in lieu of the return under subsection 1. 
The provincial secretary is empowered to waive the whole or part of the fee for 
filing the return or summary as well as to enlarge the time for delivering it. 


CORPORATIONS TAX AMENDMENT AcrT, 1947 (c. 19).—The chief change effected 
by this Act is an increase in the tax on profits from 2 per cent to7 percent. Various 
technical amendments are made relating to exemptions, and the period for payment 
of taxes is now set at 50 per cent at the close of the fiscal year for which the tax 
is imposed, and 50 per cent within 2% months thereafter. 


County JupGEs AMENDMENT Act, 1947 (c. 21).—By amendments to sec. 9 
of the Act, a fixed annual allowance of $1,500 is payable to all judges and junior 
judges of the county and district courts, except the senior judge in York who is 
allowed $2,500. In addition, provision is made for further allowances based on 
the amount of surrogate court work done in the county or district. 


DENTISTRY AMENDMENT AcT, 1947 (c. 27).—This amendment adds sec. 13a 
to the Act, by which no person is permitted to conduct a training course or to 
grant degrees in dentistry except with the approval of the lieutenant-governor-in- 
council upon the recommendation of the minister of health. 


DENTISTRY AMENDMENT AcT, 1947 (No.2), (c. 28).—A new section, 10a, 
authorizes the board of directors of the Royal College of Dental Surgeons of 
Ontario with the approval of the lieutenant-governor-in-council, to pass by-laws 
for the establishment, development, regulation, and control of an ancillary body 
to be known as dental hygienists. The maximum annual fee which may be set 
for registration of a dentist is raised from $10.00 to $25.00. 


DEPARTMENT OF EpUCATION AMENDMENT AcT, 1947 (c. 29).—Sec. 4 of the Act, 
which authorizes the making of regulations, is broadened to cover numerous matters 
not previously provided for, particularly in respect of admission of pupils, super- 
vising examination boards, public schools on crown lands, transportation of 
pupils, and educational and transportation costs of certain pupils. 
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DEPENDANTS’ RELIEF AMENDMENT Act, 1947 (c. 30).—Sec. 10 of the Act is 
amended to ensure that no person shall receive greater benefits under the Act 
than he would have received on an intestacy. 


Doc Tax AND LIVE Stock PROTECTION AMENDMENT AcT, 1947 (c. 32).—The 
extent and amount of damage that a valuer may allow to the owner of a head of 
cattle killed or injured by a dog is limited to $250. 


EMBALMERS AND FUNERAL Directors Act, 1947 (c.33).—This Act is a 
revision and consolidation with very little change in principle. The board is 
increased from three to five members, and provision is made for an assistant 
secretary of the board. The manager of a branch establishment is now required 
to reside within a reasonable distance thereof, and the provisions respecting 
licences, certificates, and the regulations are clarified. 


EXTRA-PROVINCIAL CORPORATIONS AMENDMENT AcT, 1947 (c. 34).—Class 5 of 
sec. 2, which lists certain corporations exempted from the requirement of a licence 
under the Act, is repealed, and a new class, 7a, established, which consists of 
corporations exempted by order of the lieutenant-governor-in-council. 


Farm Propucts Containers Act, 1947 (c. 35).—This Act authorizes the 
minister of agriculture, upon receipt of a request from the Ontario beekeepers’ 
association, the Ontario fruit growers’ association, or the Ontario vegetable 
growers’ association, to make an order providing for the collection of licence fees 
from producers of honey, fruit, or vegetables who purchase containers for such 
products. Such licence fees will be collected by the persons who sell the containers, 
and paid over by them to the association in question. 


Fire DePpaRTMENTs Act, 1947 (c. 37).—This Act is a revision and consolidation 
of the former Act and amendments. The new principle in the Act is the provision 
for collective bargaining and compulsory arbitration for the purpose of defining, 
determining, and providing for remuneration and working conditions of members 
of permanent fire departments as defined by the Act. 


Forest MANAGEMENT Act, 1947 (c. 38).—This new Act provides a means of 
regulating timber cutting operations in the province. Provision is made for the 
filing by persons having cutting rights, and approval by the minister, of master 
plans for managing the crown timber area, and also for the filing of annual plans 
covering intended operations during each cutting season. Provision is also made 
for the making of annual reports at the close of the cutting season. 


FuEL Supply AMENDMENT Act, 1947 (c. 39).—By a re-enactment of sec. 9 
the Act is made applicable to oil and natural or artificial gas and products that 
are used to supplement the supply of natural gas. 


GAME AND FISHERIES AMENDMENT Act, 1947 (c. 40).—The provision for a 
department of game and fisheries is repealed, and administration is vested in the 
minister of lands and forests. A new section, 8a, provides that the minister may 
limit the number of licences to trap fur-bearing animals on any area of crown 
land, and such licences may contain limitations as to area and the number of 
animals which may be taken. All forms of hunting birds, fur-bearing animals 
and game in provincial parks are prohibited except as provided in the regulations. 
An important provision is that all beaver skins or pelts must be marked or sealed 
by an officer before sale, and fur dealers or buyers are prohibited from having 
unmarked skins or pelts in their possession. 
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HiGuH ScHooits AMENDMENT Act, 1947 (c. 42).—The provisions relating to the 
establishment, enlargement, decreasing, and discontinuance of high school districts 
are clarified. The provisions dealing with the appointment of high school trustees 
are recast so as to give representation based on population. 


H1IGHWAY IMPROVEMENT AMENDMENT Act, 1947 (c. 44).—The new part Ivc 
provides for the payment of subsidies direct to cities, towns, and villages toward 
expenditures on roads within the municipalities. Power is given the minister 
to require that a certain part of the expenditure in cities and separated towns be 
made on roads designed as extensions or connecting links of a king’s highway, and 
in towns and villages on maintenance of a county road extension or connecting 
link. Various existing subsidy percentages are increased. 

HiGHway TRAFFIC AMENDMENT Act, 1947 (c. 45).—Numerous minor amend- 
ments are made in this Act, but the important change is the addition of Part xia 
dealing with unsatisfied judgements. Authority is given for the establishment of 
an unsatisfied judgement fund by an additional fee payable on the issue or renewal 
of a chauffeur’s or operator's licence. Where any person recovers a judgement 
for damages to property or person occasioned by a motor vehicle, and has taken 
every possible step (as set out in the Act) to recover on the judgement without 
success, he may apply to a judge of the supreme court for an order directing that 
the judgement be paid out of the fund. Further, where a person suffers death or 
injury occasioned by a motor vehicle, but the identity of the vehicle and driver 
and owner cannot be ascertained, then an &pplication may be made to a judge of 
the supreme court permitting the person having the cause of action to bring an 
action against the registrar of motor vehicles and if he succeeds in the action, 
payment will be made out of the fund. This part applies only where the accident 
occurred after July 1, 1947. 

Hours OF WORK AND VACATIONS WITH PAy AMENDMENT AcT, 1947 (c. 47).— 
Sec. 2 of the Act is amended to permit the employer to determine, within certain 
limits the time when the employee shall take his vacation, and to provide that 
the amount of pay for each week’s vacation shall be not less than 2 per cent of the 
pay received by the employee in the working year. By amendments to sec. 10, 
regulations are authorized to provide that where an employee ceases to be employed 
he shall receive in lieu of vacation with pay 2 per cent of his total earnings for the 
period in respect of which he is entitled to a vacation. Provision is also made for 
regulations providing for a system of credit stamps. By a new section, lla, where 
an employer is convicted of having failed to give a vacation, in addition to other 
penalties he may be ordered to pay to the employee the amount to which he was 
entitled for vacation pay. 

INcoME Tax SusPpENSION Act, 1947 (c. 48).—This Act suspends the operation 
of The Income Tax Act with respect to incomes for the calendar year 1947. 

INFANTS AMENDMENT Act, 1947 (c. 50).—By a new subsection, 1a, of sec. 1 
of the Act it is provided that where custody proceedings have been commenced in 
a surrogate court and it is made to appear to a judge of the supreme court that 
proceedings in respect of custody of children, alimony, dissolution or annul- 
ment of marriage are pending between the father and mother in the supreme 
court, the surrogate court proceedings may be ordered removed to the supreme 
court. 


INSURANCE AMENDMENT Act, 1947 (c.51).—The definition of adjuster is 
broadened so that all adjusters, with certain specified exceptions, will be required 
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to be licensed. The absolute liability section (s. 205) is enlarged so that where an 
instrument is issued as a motor vehicle liability policy, the issuer cannot defend on 
the ground that it is not such a policy. This amendment avoids the result reached 
in the case of Bourgeois v. Prudential Assurance Co., [1946], 1 D.L.R. 139. The 
provisions respecting a hearing by an advisory board of questions dealing with the 
granting, refusal, and revocation of a licence to an insurance agent are clarified 
and the decision of the superintendent is final where he acts upon the recom- 
mendation of the board. 


Jurors AMENDMENT Act, 1947 (c. 52).—The number of jurors which a judge 
of the supreme court may direct to be returned in the county of York is increased 
from 384 to 500. A uniform rate of $6.00 per diem is established for jurymen 
throughout the province, and the travelling allowance is increased from 13 cents 
per mile to 15 cents per mile. 

JUVENILE AND FAMILY Courts AMENDMENT Act, 1947 (c. 53).—Provision is 
made for the appointment of more than one deputy judge of a juvenile court. 
Formerly only one deputy judge was permissible. By an amendment to subsection 
2 of sec. 15, the maximum amount which may be fixed for the expenses of the 
juvenile court where the district covered by the court has a population of more 
than 200,000 is increased from $50,000 to $100,000. 

LaBour RELATIONS Boarp Act, 1947 (c. 54).—The Labour Relations Board 
Act, 1944, provides for the application in Ontario of Dominion regulations and of 
Order-in-Council, P.C. 1003 of 1944, which was the principle order brought into 
force in Ontario under that Act. The purpose of the 1947 Act is to provide for 
the passing of provincial regulations to replace the Dominion regulations in view 
of the withdrawal of the Dominion from the field. The Act provides that the 
only difference between the Dominion regulations previously in force under 
Ontario legislation and the provincial regulations to be passed will be ‘‘such 
alterations as may be necessary to fully vest jurisdiction for the administration 
thereof in the appropriate provincial authorities and such other alterations as the 
Lieutenant-Governor in Council may otherwise deem necessary in the circum- 
stances.”’ 

LEGISLATIVE ASSEMBLY AMENDMENT Act, 1947 (c. 55).—The provisions of the 
Act with respect to indemnities and allowances are recast and clarified. The 
‘member now receives $2,000 indemnity and $1,000 expense allowance instead of 
the $2,000 formerly provided. In addition to these amounts, the speaker now 
receives an indemnity of $2,500, the chairman of the committees of the whole 
house an indemnity of $1,000, and the leader of the opposition $3,000 indemnity 
and $2,000 expense allowance. 

Liguor LICENCE AMENDMENT Act, 1947 (c. 58).—By a new section, 22a, the 
board is authorized to issue a mess and canteen permit to the officer commanding 
a station of the navy, army, or air force. New subsections are added to sec. 43 to 
ensure that the treasurer of Ontario will receive payment of the monopoly value 
upon a transfer of a licence. Secs. 26 and 49 are amended to permit the board to 
make exceptions to the general rule as to rental of rooms in public houses, res- 
taurants, and taverns, and as to the requirements where one establishment has 
two types of public house licence. 

Liguor LicENCE AMENDMENT Act, 1947 (No. 2), (c. 59).—Various provisions 
with respect to voting are clarified. It is made clear by the re-enactment of sec. 
67 that where the Canada Temperance Act is in force, the provisions of The 
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Liquor Licence Act do not apply, except as to the issue of military mess permits, 
and explicit provision is now made as to what the situation is in an area where 
the Canada Temperance Act ceases to apply. Similar complementary amend- 
ments were made at this session to The Liquor Control Act. 


MEDICAL AMENDMENT Act, 1947 (c. 63).—This amendment adds sec. 17a to 
the Act, by which no person is permitted to conduct a course or grant degrees in 
medicine except with the approval of the lieutenant-governor-in-council upon 
the recommendation of the minister of health. 


MiLk ControL AMENDMENT Act, 1947 (c. 64).—The new sec. 13 of the Act 
provides for collective bargaining between producers of milk and distributors or 
processors other than creameries and cheese factories for the purpose of establishing 
the price to be paid to producers for fluid milk. By sec. 4a the maximum retail 
price of fluid milk and cream is fixed at the current price on October 22, 1947, but 
this price may be altered by regulations made by the milk control board and 
approved by the lieutenant-governor-in-council. Similarly the minimum price to 
be paid to producers is fixed at that current on the same date, but this price may 
be altered by collective bargaining or by regulations. 

MINING Tax AMENDMENT Act, 1947 (c. 67).—The rate of tax is increased by 
3 per cent of mining profits, except in the cases of new mines which are taxable 
at one-half the new rates. The allowance of Dominion income tax as a deduction 
from mining profits is repealed, and the operation of the Act is extended to feldspar, 
nepheline-syenite, gypsum, and quartzite mines. By The Mining Tax Amendment 
Act, 1947 (No. 2), (c. 68), the provisions of the first amending Act are not to come 
into force until December 31, 1947. 

MunlicrpaL AMENDMENT AcT, 1947 (c. 69).—There are over fifty amendments 
to The Municipal Act and for particulars reference should be made to the statute. 
Space permits specific mention of only a few of these amendments. By a re- 
enactment of subsection 1 of sec. 23, all amalgamation and annexation provisions 
are covered by the procedure set out in sec. 23. The provisions respecting improve- 
ment districts are re-enacted to remove doubts as to the nature and status of these 
municipalities. Sec. 53 is amended so as to disqualify members of all school 
boards and boards of education from running for council. Several amendments 
are made to the sections dealing with elections and nominations to make the 
meeting dates, etc., elastic so that each municipality can adjust its meetings to its 
convenience. 

NursEs Act, 1947 (c. 71).—This Act is a consolidation of The Nurses’ Regis- 
tration Act and amendments. The only new principle involved is the recognition 
and control of certified nursing assistants. 


PLANNING AMENDMENT Act, 1947 (c. 75).—Several amendments are made to 
this Act to simplify its working. By a re-enactment of sec. 13, it is provided 
that where there is conflict between an official plan and any by-law, the plan shall 
prevail. The new sec. 14 provides for the establishment of a committee of 
adjustment to deal with applications for exemption or partial exemption from any 
by-law implementing a plan, to give relief in cases of undue hardship where no 
objection is raised and the purposes of the by-law are maintained. Sec. 23 is 
re-enacted so that the restrictions on conveyance of land in a designated urban 
development area are not so narrow. By a new provision in sec. 28, the signature 
of the minister or the seal of the municipal board evidencing the approval of the 
minister is conclusive evidence that the provisions of the Act leading to the approval 
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have been complied with. Numerous other technical amendments are made for 
which recourse should be had to the statute. 

PoLicE AMENDMENT Act, 1947 (c. 77).—Numerous amendments are made to 
the Act, the most important of which are those dealing with collective bargaining 
with members of a police force. Members are forbidden to belong to any trade 
union or organization affiliated therewith. They may, however, form a bargaining 
committee for the purpose of providing for remuneration and working conditions, 
and the amendments provide for the methods of arbitration, etc. It is also made 
an offence for any person, including a police officer, to cause or attempt to cause 
disaffection among members of a police force or to induce or attempt to induce 
any police officer to withhold his services or commit a breach of discipline. 

PowErR COMMISSION AMENDMENT Act, 1947 (No. 2), (c.79).—By a new 
section, 58a, the commission is empowered to declare a state of emergency and 
thereupon exercise its judgement in allocating available power, and with the 
approval of the lieutenant-governor-in-council, to regulate, restrict, prohibit, and 
control power in order that there may be economical, efficient, and equitable use 
thereof. 

PuBLic HEALTH AMENDMENT Act, 1947 (c. 82).—By amendments to sec. 5, 
the minister of health is authorized to make regulations prescribing standards for 
the construction, operation, and maintenance of premises where food or drink for 
human consumption is manufactured, processed, or handled, and regulating or 
restricting the manufacturing, processing, and other handling of such food and 
drink. 

Pus.ic LIBRARIES AMENDMENT Act, 1947 (c. 86).—The provisions with respect 
to the establishment of public libraries are extended to permit of public libraries in 
township school areas. By a new Part 1A provision is made for the establishment 
of and grants to co-operative library associations established in counties and 
territorial districts. 

PusBLic PaRKs AMENDMENT AcT, 1947 (c. 87).—The council of a municipality 
which has established a board of park management under the Act is authorized to 
appoint the board to manage any undertaking, such as arenas, stadia, community 
centres, etc., established under paragraph 30 of sec. 404 of The Municipal Act. 
Various complimentary amendments are made with respect to the financing of 
such undertakings. 

PusLic ScHoots AMENDMENT Act, 1947 (c. 88).—Various amendments are 
made to this Act, the most interesting of which is the new section, 62a, which 
authorizes the minister to establish school sections on Dominion or provincial 
crown lands, and to appoint a board therefor which is to have the powers of a 
board of public school trustees. 

Pustic Service Act, 1947 (c. 89).—This Act contains many new And revised 
features. The provisions as to employment of personnel are clarified, and 
particularly it is provided that a person employed on a temporary basis cannot be 
kept on this basis for a period longer than one year. The superannuation provisions 
are radically changed. The age for compulsory retirement is reduced from seventy 
to sixty-five years, and provision is made for voluntary retirement on superan- 
nuation at sixty, where the employee has contributed to the fund for twenty-five 
years or more. The number of years which may be counted toward superannuation 
is increased from thirty to thirty-five, and the minimum and maximum allowances 
are raised from $360 to $600 and $2,000 to $3,000 respectively. Further, a power 
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is given to make regulations fixing the maximum number of years of contribution, 
the maximum amount of contribution, or the maximum salary on which contri- 
butions shall be reckoned. Persons presently employed beyond the age limits are 
protected, and present employees continue to contribute at the rate of 4 per cent 
of salary. Future employees earning less than $1,500 will pay 5 per cent and those 
earning over that will pay 6 per cent. 

Pusiic UtiILitrEs AMENDMENT Act, 1947 (No. 2), (c. 91).—A new section, 17a, 
is added to the Act, which is complementary to the amendment to The Power 
Commission Act. Where the power commission has interrupted or decreased the 
supply of power to a municipality or municipal commission, the latter is authorized 
to allocate and distribute its available power and interrupt or decrease the delivery 
of power under contracts. 

Race Tracks Tax AMENDMENT AcT, 1947 (c. 92).—By an amendment to sec. 
8 provision is made for regulations authorizing payment of remuneration to 
persons charged with the collection of the tax, and prescribing the amount of such 
remuneration. 


REAL EsTATE AND BUSINESS BROKERS AMENDMENT AccT, 1947 (No. 2), (c. 94).— 
New clauses added to sec. 16 of the Act exclude from the licensing requirements 
of the Act a person who is a full-time employee of one of the parties to a trade in 
real estate where such employee is acting on behalf of hisemployer. Also excluded 
is a person who trades on his own account where the trade did not result from an 
offer by that. person to act for the other party to the trade or a request that that 
person act for the other party, and the interest of that person in the real estate 
was acquired prior to the offer or request. 

REGIstTRY AMENDMENT Act, 1947 (c. 95).—By an amendment to subsection 1 
of sec. 33, leases from the crown are exempted from the requirement of an affidavit 
of execution for registration. A considerable number of the fees under The Registry 
Act are increased and the terms of the certificate to be made by an Ontario land 
surveyor under subsection 8 of sec. 83 are broadened. 


Roya Ontario Museum Act, 1947 (c. 96).—This Act is a revision to integrate 
more closely the functions of the museum with the University of Toronto. The 
museum is to be controlled by a Board of twelve directors, all of whom are to be 
connected with the Ontario universities. The property of the museum is trans- 
ferred to the board of governors of the University of Toronto. 


Securities Act, 1947 (c. 98).—This is a re-enactment and consolidation of 
the 1945 Act. Basically the principles are the same, but numerous technical 
changes have been made. Members of the Toronto stock exchange, the central 
district of the investment dealers’ association of Canada, and the broker-dealers’ 
association of Ontario may be granted registration under the Act, and suspension 
or cancellation of membership in one of these bodies results in suspension or 
cancellation of the registration with the commission, subject to restoration by 
the commission if it feels the action of the association was unjust. The provisions 
respecting delivery of prospectuses have been revised somewhat. A comprehensive 
analysis of the changes in detail in the new Act is beyond the scope of this survey 
and reference should be made to the Act. 

STATUTE Law AMENDMENT Act, 1947 (c. 101); Statute LAw AMENDMENT 
Act, 1947 (No. 2), (c. 102).—These Acts make several minor amendments to 
various Acts, and recourse should be had to the statutes for these. By amendments 
to The Mechnics’ Lien Act it is now clear that an action to enforce a lien must be 
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commenced and tried in the county or district in which the land is situated. An 
amendment to The Regulations Act, 1944, exempts from the requirements of that 
Act all orders of the municipal board other than those prescribing rules as to 
procedure before the board. 


SURROGATE CouRTS AMENDMENT Act, 1947 (c. 105).—Subsection 3 of sec. 65 
of the Act is re-enacted so that where a claim against an estate is within the 
jurisdiction of the division court, an application for an extension of time as well 
as an application for an order allowing the claim is to be made to a judge of the 
division court. Sec. 65a is amended by the addition of three subsections in order 
to give the same protection to the official guardian where infants are concerned 
and to other persons beneficially interested as is given under sec. 65. 

SuRVEYS AMENDMENT Act, 1947 (c. 106).—A new section, 18a, is added to the 
Act to permit the minister to direct a resurvey where any survey performed under 
secs. 10 and 11 has become wholly or partially obliterated. Subsection 2 of sec. 
18a provides for confirmation by the minister of resurveys made prior to the 
coming into force of this amendment. 

Tourist CAMP REGULATION AMENDMENT Act, 1947 (c. 108).—Sec. 2 of the 
Act is amended to provide for regulations requiring that persons using a tourist 
camp shall register in a register kept by the operator of the camp and prescribing 
the information to be entered in the register. 

Town SiTEs AMENDMENT Act, 1947 (c. 109).—Sec. 1 of the Act is re-enacted 
so as to restrict the right of the crown to one-quarter of all the lots or parcels 
shown on a plan of subdivision, to cases where the subdivision is made within 
five years of the issue of the crown grant. The section is only applicable where 
the subdivision is for commercial, industrial, residential, or summer resort purposes. 

UNcLAIMED ArTICLEs Act, 1947 (c.111).—This Act provides a practical 
method for the disposition of articles of clothing and household goods which have 
been deposited with any person for cleaning, pressing, glazing, washing, repairing, or 
storage. The provisions of the Act do not apply unless agreed or reasonable 
charges are unpaid and the article has been in the possession of the person with 
whom it was deposited through no fault of his own for a period of not less than 
six months. Where the article was deposited for storage the period is two years. 

UNIVERSITY OF ToRoNTO Act, 1947 (c. 112).—This Act is a consolidation 
which brings the old Act up to date with certain changes in principle. These 
changes are: (a) provision for the appointment of the chancellor for a three-year 
term by the board of governors and the senate upon the recommendation of a 
committee of nomination; (b) provision for establishing an adequate scheme of 
retiring allowances, life insurance, etc., for staff members; (c) the board of governors 
is relieved of the restriction as to amount formerly imposed upon its borrowing 
powers where the loan is for land or building purposes; (d) the maximum amount 
the board can borrow for general purposes is raised from $250,000 to $500,000; 
(e) members of the board are required to attend a minimum number of meetings 
in each year; the provisions relating to the exemption from taxation of University 
property and premises leased or occupied by the University are clarified. 

WakRBLE-FLy Controt Act, 1947 (c. 114).—This Act authorizes any munici- 
pality to pass a by-law providing that all cattle in the municipality shall be treated 
for warble-fly, and to appoint inspectors to carry out the provisions of the by-law. 
The lieutenant-governor-in-council is authorized to make regulations prescribing 
the method of treatment. 
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WuitE Cane Act, 1947 (c. 116).—This new Act restricts the use of white 
canes, as defined in the Act, to persons who are blind, within the meaning of the 
Act. The Act is made applicable only to residents of Ontario, and in a prosecution 
under the Act the burden of proving non-residence is placed upon the person 
charged with the violation. 

WoLr AND BEAR Bounty AMENDMENT Act, 1947 (c. 118).—By amendments 
to secs. 2 and 5, provision is made for the production of wolf skins before persons 
designated by the minister as wolf bounty officers. Similar provision is made by 
an amendment to sec. 10 for the production of bear skins before persons designated 
as bear bounty officers. Sec. 8 is amended to provide that wolf skins which are 
forfeited to the crown may be disposed of in such manner as the minister may 
direct. 

WoRKMEN’S COMPENSATION AMENDMENT Act, 1947 (c. 119).—The definition of 
industrial disease is extended so as to cover any disease peculiar to or characteristic 
of the particular industry, trade, etc. Several amendments are made which have 
the effect of increasing the compensation payable in many cases, and the board is 
given power to estimate the earnings on which compensation will be based where the 
actual wages are only nominal. In 1940 a scheme of superannuation for employees 
of the board was authorized, and as the scheme has now been established the 
general authority is replaced in sec. 67a by specific provisions as to the details 
and administration of the scheme. 


D. M. TREADGOLD 
Office of the Legislative Counsel, Toronto. 


QUEBEC 
11 Geo. VI: Acts passed, 163; Public, 77; Private, 86. 


PROVINCIAL TRANSPORTATION AND COMMUNICATION BoaArD.—C. 27 extends 
the jurisdiction of the board to include any undertaking whatsoever for the 
transmission of telephonic messages whether wireless or by wire. The board may 
also authorize an owner of a public water-works service to expropriate certain 
sources of water supply. 


MovinG Pictures.—C. 29 prohibits open-air performances except in cases 
where the attorney-general authorizes them. 


Epucation.—C. 30 provides for the organization of new technical schools of 
handicraftship and of applied arts and trades. C. 32 adds to the education fund 
an annual contribution payable by petroleum refining companies and by telephone 
companies whose paid-up capital is in excess of a million dollars; such contribution 
to be one-third of 1 per cent of the paid-up capital. A general issue of bonds or 
debentures by the Quebec municipal commission is authorized for purposes of the 
financial re-organization of a school corporation. 


GASOLINE.—C. 34 increases the tax per gallon on gasoline to 11 cents, to be 
used to defray expenses for the construction, improvement, and maintenance of 
roads. 

QUEBEC STREAMS ComMmission.—C. 38 enacts that the Quebec streams com- 


mission is an emanation of the crown and is not amenable to ordinary proceedings 
before the courts. 
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COOPERATIVE AGRICULTURAL AssocIATIONs.—C. 45 regulates the number of 
shares for which producers must subscribe and defines the right of such associations 
to hypothecate their immoveables. 


Motor VEHICLEs.—C. 47 extends to every populated part of a municipality 
the prohibition to use the horn of a motor vehicle between midnight and six 
o'clock in the morning, except in the case of necessity. 

Game Laws.—C. 49 prohibits hunting with a fire arm between one hour after 
sunset and one hour before sunrise, and hunting with an automatic rifle. It also 
increases the penalties for the use of jack-lights, snares, etc., in the hunting of 
moose, caribou, and deer. 

WorkKMEN’'s CoMPENSATION.—C. 51 increases from $2,000 to $2,500 the 
maximum amount of annual earnings on which compensation may be based and 
on which the employer’s assessment must be determined. 


PROFESSIONAL SyNDICATES.—C. 52 provides for the suspension of members 
who neglect to pay their contribution during three months and provides for the 
keeping of certain registers. 

Minimum WaGEs.—C. 53 extends the application of the Minimum Wage Act 
to employees doing work both within and without the province for an employer 
domiciled in the province. Employees of the minimum wage commission whose 
services are required by the minister of labour are put at the disposal of the 
conciliation service of the department of labour. 


CORPORATION TAxEs.—C. 33 taxes corporations on their paid-up capital, 
places of business, and profits in substantially the same terms as the previous 
Corporation Tax Act which was suspended during the war. The tax on profits 
is increased from 5 to 7 per cent. 

NEEDY Moruers AssistaNcE.—C. 55 provides that an allowance may be 
accorded to a needy mother who keeps with her not only a child of less than 
sixteen years of age, but also one that keeps a child of less than nineteen years, 
who cannot work because of physical or mental disability or a stepchild under 
sixteen years of whom she has charge and care. The period during which a mother 
must have had her domicile in the province immediately before her application for 
an allowance is reduced from seven to five years. 

Lunatic AsyLums.—C. 56 amends the previous act to enable the medical 
superintendent of an asylum to authorize the discharge of a patient under 
observation coming from a prison or other place of detention. The object of this 
is to permit the transfer of a patient of an institution for lunatics to another 
institution of the same nature. 


Cities AND Towns.—C. 59 authorizes a municipal corporation governed by 
the Cities and Towns Act to regulate by by-law the distribution of circulars, 
advertisements, or other printed matters and to provide for greater penalties for 
violation of such by-law. The prohibition of the wearing of bathing suits in public 
places and the wearing of immodest clothes on the streets and in public places is 
also authorized. 

QuEBEc CompPaniEs.—C. 65 amends the Quebec Companies Act and requires 
that every company keep at its head office in the province one or more books in 
which are entered: (a) its receipts and disbursements; (0) its financial transactions; 
(c) its credits and liabilities; (d) the minutes of the meetings of its shareholders 
and directors and of the votes taken at such meetings. 
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SECURITIES.—C. 66 amends the Securities Act especially with regard to 
fraudulent acts. Excessive commissions, fees or profits in the trading of securities 
are considered as fraudulent acts as is the abuse of the credulity, ignorance, or 
manifest business inexperience of a person unable to judge the risks of a transaction. 
Such abuse opens the way to an action in rescission on the part of the victim of 
such fraud. Certain provisions which now apply to brokers are made applicable 
to investment counsel. Telegraphic and postal communications for the purposes 
of selling securities are prohibited. 


Trust CompaniEs.—C. 67 amends the Trust Companies Act and authorizes the 
lieutenant-governor-in-council to extend the delay, now seven years, for the 
disposition of an immoveable acquired in payment of a debt, for an additional 
five years. 

Mutwvav BENEFIT AssociaTions.—C. 68 amends the Insurance Act to apply 
to mutual benefit associations authorized by the Dominion of Canada and doing 
business in the province, the provisions of the said Act respecting inspection of 
mutual benefit associations and charitable associations. 

SEIGNIORIAL RENTs.—C. 69 amends the Seigniorial Rent Abolition Act and 
authorizes the making of certain loans. 


PusLic Curators.—C. 70 amends the Public Curatorship Act. The authority 
of the public curator over insane minors provided with tutors is excluded. The 
public curator, with the authorization of a judge of the superior court, is enabled 
to borrow on the security of the property included in the estate which he administers, 
sums necessary to maintain immoveables in good repair and for similar purposes. 


REGISTRATION OF REAL RiGuts.—C. 72 amends the Civil Code to provide for 
a simpler and more expeditious manner of registration of rights. Registration was 
previously effected by the transcription of a document in a register or of a memor- 
andum or summary of the document. The new system consists in a mere deposit 
of the document to remain on record in the archives of the registry office. 


INSTALMENT SALES.—C. 73 amends the Civil Code in order to regulate instal- 
ment sales where the ownership in the thing sold is retained by the vendor until 
the full price has been paid. The initial payment must be at least 15 per cent of 
the total price and the term of deferred payments must not exceed six months, 
if the total of deferred payments is less than $50.00; twelve months, if less than 
$100; eighteen months, if less than $300; twenty-four months in other cases. 
The form of the contract is regulated. Only commercial sales at retail and not 
exceeding $800 are contemplated by the act. Machines, farm implements, books, 
and automotive equipment are excluded. 

Cope oF Civi. ProcEpuRE.—C. 76 fixes October 1, 1947 as the final date for 
transmission to the attorney-general of the preliminary draft of a new code by 
the commissioner appointed under the Act to improve the Code of Civil Procedure. 

MunicipaL Copge.—C., 37 amends the municipal code with reference to regulat- 
ing the distribution of circulars, etc., and the wearing of immodest apparel and 
with respect to the borrowing power of municipal corporations. 


E. W. Rowat 
Montreal. 
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WESTERN PROVINCES 
(a) Alberta 
1947: 11 Geo. VI: Acts passed, 87; Public, 73; Private, 14. 


THE Tax COLLECTION SuSPENSION Act, 1947.—This is an act (c. 2) with effect 
similar to c. 25, British Columbia. The Alberta Corporation Income Tax Act 
(c. 3) is also similar to c. 86, British Columbia. The latter statute is to come into 
force on proclamation. Both are noted under British Columbia. 

THe Pustic Service Act, 1947.—The provisions (c. 6) with respect to the 
civil service are rewritten. Classifications in that service are altered, a director of 
personnel and a civil service commission of three are to be appointed in place of 
the former commissioner, and the commission is given appellate duties in cases 
of alleged unjust dismissal, etc. 

THe ALBERTA LaBour Act.—C. 8 brings into one statute the law respecting 
hours of work, minimum wages, labour welfare (including conditions of work, 
holidays), industrial standards, conciliation and arbitration (including collective 
bargaining procedure, unfair labour practices). A board of industrial relations is 
set up to inquire into various matters dealt with in the Act, but the actual adminis- 
tration is entrusted to the minister (ss. 4-6). Certification of bargaining agents 
is by the minister after enquiry by the board (ss. 58-61). Strikes are prohibited 
until after certain conciliation proceedings and until after a strike vote (s. 81). 


Tue AvutToMoBILE AccIDENT INDEMNITY AcT.—Financial responsibility and 
unsatisfied judgement fund provisions are enacted (c. 11) whereby (a) a licence is 
suspended in case of accident involving injury apparently exceeding $25.00 unless 
proof of financial responsibility is made or security not exceeding $11,000, for 
such injury is given; and (0) a fee of up to $1.00 a year is collected from each owner 
to establish The Unsatisfied Judgment Fund out of which a supreme court judge 
may order payment of unsatisfied judgements arising out of motor vehicle accidents, 
provided that all the usual means of endeavouring to obtain satisfaction have 
been exhausted. The order may be made with respect to any balance of such 
judgement remaining unpaid after all payments by execution, insurance, etc., 
have been credited, provided that the total payments, exclusive of costs, shall 
not exceed $5,000 per injured person, with a maximum of $10,000. Costs in 
excess of actual disbursements and one-half the taxed party and party fees may 
not be recovered from the fund. Where the name of neither the owner nor driver 
of the vehicle involved in the accident is known, the superintendent may be sued 
as nominal defendant for such owner or driver, and if a judgement obtained thereby 
remains unsatisfied, a similar order may be made on the fund. A third provision 
permits the superintendent to order payment out of the fund of hospital expenses 
of any person injured by a motor vehicle not driven by himself, provided that 
the injured person is not solely to blame for the accident. No court order is 
necessary. The act came into force on April 1, 1947. 


THe TEsSTATORS FAMILY MAINTENANCE Act.—C. 12 substitutes more compre- 
hensive legislation for the former limited Widows Relief Act. The pattern of the 
new act is similar to that in other provinces, its general outline being closer to the 
New Zealand-British Columbia statutes, than to those of Ontario and the 
United Kingdom. Particular note should be made of the provisions whereby the 
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act (a) applies also to dispositions of property otherwise than by will (s. 2) [pre- 
sumably insurance, the large loop-hole in other provinces]; (b) may apply to that 
part of an estate as to which the “‘testator’’ dies intestate (s. 4(6)); (c) does not 
apply to any property left pursuant to a contract to do so, to the extent to which 
consideration was received therefor (s. 12); and (d) defines child (not over nineteen, 
or if over is ill) to include adopted children and children born of a remarriage 
subsequent upon an order of presumption of death of one of the parties to a former 
marriage (ss. 2, 3). 

THE MAINTENANCE ORDERS (FACILITIES FOR ENFORCEMENT) Act.—C. 13 
provides for enforcement within Alberta of such orders made elsewhere within 
the British Commonwealth, provided reciprocal facilities are in force, and for the 
transmission to a reciprocating state of particulars of such orders made in Alberta 
for enforcement in such reciprocating state. 

THe DEFAMATION Act.—C. 14 is an act to make uniform the law respecting 
defamation. S. 3 provides that where defamation (libel or slander) is proved, 
damages shall be presumed. S. 10 sets out a list of privileged reports and 
publications, and provides where that privilege may be lost. The privileges are 
not to abridge existing privileges. Ss. 13-18 relate to newspaper defamation and 
the limits of liability therefor. 

THE CoMMUNAL Property Act.—This (c. 16) is a most unfortunate piece of 
discriminatory class legislation purporting to be aimed at ‘‘colonies’’ of communal 
property owners, but specifically made to apply to Hutterites, Hutterian Brethren, 
and Doukhobors, whether they hold land in community or not (s. 2). Increase 
in the land holdings of a colony is prohibited, the size of such holdings being frozen 
as of each colony's holding on March 1, 1944. Sales to such colonies are restricted 
(ss. 7-9). Establishment of new colonies is severely limited (s. 6). 

Tue AGroLocists Act.—C. 19 is largely similar to c. 3 of British Columbia 
(infra). The prohibition upon the use of the term ‘‘agrologist’’ goes further in 
that there is also a prohibition upon acting in a manner ‘“‘as to lead to the belief” 
that he may “‘act as an agrologist’’ (s. 32). 

THE UNIVERSITY OF ALBERTA FouNDATION Act.—This foundation is created 
(c. 21) a corporation with three trustees (University president, chairman of board 
of governors, and alumni president) to hold and expend gifts to and for the use 
of the University. A similar corporation is created for the Banff School of Fine 
Arts of the University of Alberta by The Banff Foundation Act (c. 22). 

EvIDENCE.—The Alberta Evidence Act is amended by c. 42 to add s. 6A 
which is identical with the provisions noted for British Columbia (infra). 


(b) British Columbia 
1947: 11 Geo. VI: Acts passed, 103; Public, 98; Private, 5. 


INTERPRETATION Act.—By c. 1, the definition of ‘‘conclusion of the war” is 
made specific for the purposes of all statutes passed after October 31, 1939 and 
before April 12, 1946: midnight, June 30, 1947. 

AGro.ocists Act.—A new statute (c. 3) constitutes the British Columbia 
institute of agrologists, a body corporate with powers to regulate the practice of 
agrology within the province. Agrology means the engaging in a professional 
capacity in advising on, investigating, experimenting in, teaching or demonstrating 
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scientific principles and practices relating to seven branches of agriculture: plant 
culture, animal and poultry raising, milk production or protection, agricultural 
use of arable, forest and range lands, economic surveys of ‘‘the agricultural in- 
dustry,”’ the agricultural use of machinery, and pest control (s. 2). Membership is 
open to university graduates in agriculture who are practising agrology at the 
time the act comes into force, or who after graduation undergo three vears 
practical training in agrology (ss. 4-6). The use of the term ‘“agrologist’’ or any 
abbreviation thereof by non-members is prohibited, but it is apparently not an 
offence to practice the work of an agrologist for reward if you do not call yourself 
one (s. 7). Admission examinations are under the control of the senate of the 
University of British Columbia (s. 8). The institute is administered by a council 
(ss. 9-15), which has power (s. 23) to make by-laws (the lieutenant-governor-in- 
council may disallow these within one month). Disciplinary powers of reprimand, 
censure, suspension, and expulsion vest in the council, with an appeal to a 
county court judge, which appeal is analogous to an appeal thereto under the 
Summary Convictions Act (ss. 30-2). 

Apiarigs Act.—This act is amended by c. 5 to provide for the granting of 
certificates of bee mastership to competent persons (s. 2), for the quarantining 
of areas in the province (s. 5), and for prohibiting the sale without permit of used 
bee equipment (s. 6). 

BiLts oF SALE Act.—An amendment (c. 7) provides that subsequent taking 
of possession by the grantee shall not validate a bill declared void by the Act. 

CANADA-BRITISH COLUMBIA JOINT DEVELOPMENT Act.—-C. 11 authorizes 
the making of agreements with the government of Canada with respect to water 
and land development, highway construction, flood control, hospitals, schools, 
“and other matters in the Province,’’ and the implementation of such agreements. 

ConsUMER CREDIT Act.—The purchase of goods on credit or on the deferred- 
payment plan may be regulated by the lieutenant-governor-in-council up to the 
end of the 1948 session of the legislature (c. 18). 

SUPREME Court Act.—Provision (c. 20) is made to increase the number of 
judges of the supreme court of British Columbia from five to six, and to permit 
the taking of evidence by stenotype as an alternative to shorthand. 

DOMINION-PROVINCIAL AGREEMENTS Act, 1947.—Authorization is given 
(c. 25) to execute, implement, and vary from time to time the scheduled agreement 
under which British Columbia is not to tax in the “‘personal income, corporation 
and corporation tax fields’’ during the period January 1, 1947 to December 31, 
1951, or in the “‘succession duties tax fields’ during the period April 1, 1947 to 
March 31, 1952. In return Canada is to pay the province an annual subsidy. 
The province is permitted to impose corporation income tax at the rate of 5 per 
cent on the corporation’s income in any taxation year attributable to operations 
in the province; Canada is to administer at its own cost any such provincial 
legislation; such provincial legislation may be required by Canada to be repealed, 
and if so, the Act gives the lieutenant-governor-in-council power to repeal it (s. 10). 
Provision is made in the case of dispute for submission to an arbitral tribunal of 
three. 

PROVINCIAL ELECTIONS Act.—Some 174 small amendments are made to this 
statute by c. 28, chief of which provides for a rewriting (s. 14) of the list of dis- 
qualified persons to include Doukhobors, Hutterites, and Mennonites (apart from 
those who were on active service, their spouses, and descendants), and to exclude 
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Chinese and Hindus (meaning any East Indian). Japanese continue on the list. 
A new disqualification consists of failure to have an adequate knowledge of either 
the English or French languages. 


EvIpENCE Act.—Provision is made (c. 31) to adopt the uniform clause whereby 
one spouse may in court proceedings give evidence that he or she did not have 
sexual intercourse with the other spouse at any time or within any period of time 
before or during the marriage. 


British COLUMBIA ForEsTERS Act.—The association of British Columbia 
foresters is constituted a corporation to which membership is restricted to 
university graduates in forestry or allied sciences, or to persons who in 1947 have 
practised forestry for ten years (c. 37). Only members may use the title “forester” 
or any abbreviation thereof. A non-member may not “practice forestry,’’ except 
logging operations. Administration is entrusted to a council of eight, of whom 
seven are elected by the members. Disciplinary powers are vested in the council, 
with an appeal to the supreme court. The restrictions in the act upon the practice 
of forestry are not effective until April 3, 1948. 


Forest Act.—An amendment (c. 38) adds s. 32A providing for forest manage- 
ment licences under which the minister may agree with persons to manage crown 
lands by growing ‘‘perpetually successive crops of forest products” to be harvested 
in ‘‘periodic cuts adjusted to the sustained yield capacity of the lands in the area.” 


Fur-Farm Act.—This is a new statute (c. 39) to regulate fur-farms, being 
farms in which two or more fur-bearing animals whose pelts are commonly used 
for commercial purposes are kept in captivity. Licensing and inspection of all 
such farms are provided for, details of which are left to regulat.on. The act is not 
effective until proclamation. 


INDUSTRIAL CONCILIATION AND ARBITRATION Act, 1947.—This statute (c. 44) 
is patterned upon, but not exactly similar to the war-time federal labour regulations 
known as P.C.1003. A labour relations board (British Columbia) is provided 
for (s. 55) with powers to certify collective bargaining agents (s. 9); in disputes, 
conciliation officers and boards of conciliation are set up (ss. 17-25). Strikes and 
lockouts prior to the report of a conciliation board are illegal (s. 27), and persons 
or trade unions calling such illegal strikes or lockouts are subjected to penalty 
(s. 35). No strikes are valid at any time prior to a vote by secret ballot at which 
a majority of the employees voting favour strike action (ss. 31A, 72). Until the 
board is appointed, the minister shall exercise its functions (s. 73). Action taken 
under the Wartime Labour Relations Regulations Act, 1944 is continued in effect 
until altered. 


Mortor-VEHICLE Act.—A new part 11 is added to this act by c. 62, to deal with 
suspension of licences for non-payment of judgements, conviction of offences, 
failure to prove financial responsibility, etc. The chief new provisions permit the 
filing with the superintendent of a lis pendens against the car whose owner or 
driver is being sued for damage exceeding $25.00 (new s. 104), and the establish- 
ment of an unsatisfied judgement fund (new ss. 105-8) [ss. 105-8 do not go as far 
as the new Alberta legislation in that (a) no provision is made for suing the super- 
intendent as nominee for an unknown owner or driver, and (b) no provision is 
made for payment, without judgement, of hospital expenses.] These provisions 
are to come into force on proclamation. They are not proclaimed as of December 
30, 1947. 
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CoRPORATION INCOME Tax.—C. 86 provides for such a tax pursuant to leave 
granted by the Dominion-provincial agreement. 


VENEREAL DISEASES SUPPRESSION Act.—C. 95 rewrites this legislation along 
lines largely similar to the Ontario legislation of 1942. S. 15(2), in enacting that 
all records under the Act shall be absolutely privileged and exempt from pro- 
duction upon subpoena in any court in a civil action, follows a recent attempt to 
use these records in a divorce action in British Columbia. 


(c) Manitoba 


1947: 11 Geo. VI: Acts passed, 103; Public General, 68; Public Municipal, 28; 
Private, 7. 


Note.—The Act to amend the Marriage Act (to require a blood test) and The 
Credit Unions Act, 1946, both of which were noted in last year’s survey (7 
University of Toronto Law Journal (1946), at pp. 273-5) as effective on proclamation, 
have now been proclaimed in force as of October 1, 1946 and May 15, 1946 
respectively. 


County Courts.—An amendment (c. 9) to The County Court Act provides 
that a country judge may act in any judicial district or county court district 
other than that for which he is appointed if so requested by the judge of the former 
district or authorized by the lieutenant-governor-in-council. 


THe HicHway Trarric Act.—This statute is amended (c. 20) by adding 
ss. 128P and 1280 whereby a right of action is given against the registrar of motor 
vehicles as nominal defendant for an owner or driver whose identity is unknown. 
A right to an order against the unsatisfied judgement fund set up in 1945 is given 
to successful plaintiffs in such cases. 


THE DEPARTMENT OF LaBor Act.—An amendment (c. 24) creates the 


Manitoba labor board of three or more members. Duties are given to the board 
by cc. 62 and 65 (infra). 


THE MarriAGE Act.—Further amendments (c. 27) remove some hardships 
in the operation of the blood-test provisions introduced in 1946, and rewrite the 
provisions with respect to parental consent. A new section (17A) gives the issuer 
power to issue a licence notwithstanding the absence of consent or the fact that 
one party to the intended marriage is under sixteen years of age, if to do so will 
prevent illegitimacy. 


THE REAL EstatE AGENTS Act.—A new statute (c. 41) provides for the 
annual registration of real estate agents and salesmen in the Greater Winnipeg 
area. Each applicant for registration is required to file a surety company bond 
not exceeding $1,000. Discretion to refuse registration is given the board (the 
municipal and public utility board) for any reason deemed sufficient in public 
interest, which reason must be stated in the decision of refusal. Provision in 
part II is made for investigation by the board into any alleged fraudulent acts, etc. 
The Act replaces, in part, certain provisions of The Securities Act. 


TaxaTion.—Cc. 52 and 56 provide for a provincial corporation income tax, 
and for the implementation of the new federal-provincial tax agreement. These 
are similar to the two acts outlined for British Columbia. 
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THE Vacations WitH Pay Act.—Employees’ rights to vacations with pay 
are provided for by c. 62. The administration of this act is given to the new 
labour board referred to above. Federal railway employees are excluded. 

THE ViTaAL Statistics Act.—An amendment (c. 64, s. 11) gives the county 
court judge power to make an order requiring registration of a child, born to a 
married woman who (a) at the time of the conception of the child was living apart 
from her husband and (0) is now lawfully married to another man who acknowledges 
paternity of the child, as the “lawful issue” of the subsequent marriage. Notice 
of the application must be given to the former husband. A further amendment 
(s. 17) provides that the birth certificate of an adopted child shall not show details 
of adoption, but shall show the adopting parents as the parents of the child. 


Lasour.—The Manitoba Wartime Labour Relations Regulations Act, 1944, 
is amended (c. 65) to provide that the code as enacted by the 1944 legislation 
shall continue in force notwithstanding any repeal or amendment of P.C.1003. 
Further provision is made by way of scheduled amendments which the lieutenant- 
governor may proclaim for the purpose of making the framework of P.C. 1003 
apply locally to Manitoba upon its federal repeal or substantial loss of effectiveness. 
A separate amendment (c. 66) gives to the lieutenant-governor power to declare 
that any existing or future federal statute or order-in-council applies in place of 
the existing labour code, but such declaration may only apply to employers whose 
workings extend beyond the borders of Manitoba. 


(d) Saskatchewan 
1946: 11 Geo. VI: Acts passed, 125; Public, 118; Private, 7. 


THE Crown Corporations Act, 1947.—By c. 13, the act of 1945 is rewritten 
and enlarged. The principal new provisions (a) extend the powers to set up crown 
corporations to financial and public utility enterprises (s. 2); (6) exempt crown 
corporations from the provisions of The Petition of Right Act, make them subject 
to suit in their corporate name, and declare that every such corporation shall be 
for all its purposes an agent of the crown, but with power to act on behalf of the 
crown in its corporate name without specific reference to the crown (s. 3); (c) set 
up a government finance office as a corporate agent of the crown with duties 
generally to act as banker and financial adviser to such government boards, 
crown corporations, etc., as are designated by the executive (ss. 20-9); (d) create 
an industrial development fund from which loans may be made to encourage 
industrial, financial, and commercial enterprises in the province. 


INSURANCE.—An amendment (c. 14) to The Saskatchewan Government 
Insurance Act, 1946 adds marine and aviation insurance to the classes of insurance 
in which the crown may engage. A re-enactment (c. 15) of The Automobile 
Accident Insurance Act, 1947 divides the former part 11 into two parts now dealing 
with accident insurance and collision insurance, and changes most limitations on 
liability from exceptions from benefits to statutory conditions, breach of which by 
either the injured person or the insured owner or driver shall bar recovery. 

THE TAXATION AGREEMENT Act, 1947.-—C. 23 authorizes the province to 
enter into an agreement with Canada similar to those already discussed for the 
other western provinces. C. 24 provides for a corporation income tax within 
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the limits permitted by the agreement and effective as of January 1, 1947 for 
five years. 

NoTaRIEs Pusiic.—An amendment (c. 33) to The Notaries Public Act provides 
for the automatic revocation of a commission to a barrister or solicitor upon striking 
off the rolls. The amendment is made retroactive in application. 


THE SASKATCHEWAN BILL or RiGuts Act, 1947.—By c. 35, a bill of rights is 
enacted whereby it is declared that every person and every class of persons shall 
enjoy the right to freedom of conscience, free expression, free association, freedom 
from arbitrary imprisonment, and elections (and no assembly is to continue for 
more than five years) ss. 3-7. In addition, they shall enjoy the rights toemployment, 
to engage in lawful occupations, to own and occupy land, to access to public places, 
to membership in professional and trade organizations and to education, without 
in each of these cases, discrimination because of race, creed, religion, colour or 
ethnic or national origin (ss. 8-13). The only definition is that of ‘‘creed’’ which 
means “religious creed” (s. 2). The right of existing religious schools, etc., to 
enrol persons of particular creeds or religions is preserved (s. 13(2)). Publications 
which tend to restrict these rights are prohibited. It is an offence to deprive, 
abridge, or otherwise restrict any person in the enjoyment of these rights (or to 
attempt to do so) (s. 15). In addition to a fine or imprisonment, the court of king’s 
bench may issue an injunction. The Act binds the crown. Except as set out in 
the Act, nothing therein is in derogation of existing ‘‘rights.” 


THE MarriAGE Act.—An amendment (c. 79) to this statute provides for 
presentation to the officiating minister (banns) or to the issuer of licences not only 
of evidence of the dissolution or annulment of any earlier marriages, but also of a 
certificate to the effect that the time for appealing from the ‘‘decree absolute’’ has 
expired, and that no appeal has been presented, or if presented has been so disposed 
of as to dissolve or annul the marriage. This amendment would appear to bar 
marriages in Saskatchewan based upon Ontario divorces until fourteen days 
after the decree absolute, even though within that time marriage might be had in 
Ontario. 


THE TRADE Union Act. 1944.—This act is amended (c. 102) by rewriting s. 26 
to provide that any past or future federal statute or order-in-council relating to 
the matters dealt with in the local act may be substituted for the local act. And 
an agreement may be made between the province and Canada as to administration 
of any such federal act or order. 


Tue Hours oF Work Act, 1947.—Subject to certain exceptions, c. 103 provides 
for an eight-hour day and forty-four-hour week. 


THe University Hospitat Act, 1947.—By c. 110, a hospital board is set up 
to administer this hospital. The seven members of the board are appointed by the 
lieutenant-governor-in-council, three of them on the recommendation of the 
university board of governors. No appointment to the medical or teaching staff 


of the hospital shall be made without the approval of the university board of 
governors (s. 9). 


CHANGE OF NAME.—This legislation is rewritten by c. 113. The chief new 
provision requires the written consent of children over fourteen where their names 
are included in a parent's application (s. 8(2)). 


THe Researcu Councit Act, 1947.—This statute (c. 114) establishes the 
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Saskatchewan research council to consider matters pertaining to research in the 
fields of the physical sciences as they affect the economy of the province. 

War.—The Conclusion of the War (Definition) Act, 1945, is amended 
(c. 116) to make provision similar to that in the British Columbia Interpretation 
Act, except that in Saskatchewan the date chosen is one year earlier—June 30, 1946. 

CITIZENSHIP.—The Statute Law Amendment Act, 1947 provides that the 
expression ‘British subject by birth or naturalization” in any statute includes a 
Canadian citizen. 

GILBERT D. KENNEDY 

Faculty of Law, University of British Columbia. 
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The Web of Government. By R. M. Maclver. New York: Macmillan Com- 
pany [Toronto: Macmillan Company of Canada]. 1947. Pp. ix, 498. ($4.50) 


THE theme of this work is “the original and eternal issue of politics, how 
men can live and work together in peace” (p. 109). That the web of govern- 
ment is a tangled one Professor MaclIver accepts with: philosophy and then 
addresses himself to the task of unravelling its twists and turns. While he 
doubts “whether there exists anything that can properly be called a science 
of government” (p. 7), he justifies the appellation of science to the “important 
body of systematic knowledge about the state, about the conditions under which 
different types of government emerge, about the characteristics of the different 
types, about the relation of government to the governed in different historical 
situations, about the modes in which governments carry on their functions 
according to their kind and so forth.” This quotation usefully summarizes 
the scope and contents of the volume, which in method and treatment recalls 
the pioneer lectures on political science delivered by Seeley at Cambridge 
over sixty years ago. 

Adopting this scientific attitude, Professor Maclver begins appropriately 
with the embryology of government as he finds it in the family and proceeds 
to trace its evolution through the clan and the tribe to the modern state. He 
then essays the taxonomic process of describing and classifying the various 
genera and species of government. The trouble is that political science can 
never have the precision of natural science. Human nature, which is its 
ultimate raw material, is refractory to exact treatment, and human conduct 
must ever be unpredictable. The student of government cannot conduct 
laboratory experiments to test his theories; he can only resort to history for 
the record of past experiments on which to found his conclusions. One of 
the chief merits of this treatise is its illuminating analysis of the results of 
these past experiments. ; 

No reviewer could hope to discuss adequately the many questions which 
inevitably arise in his mind as he follows the author’s admirable exposition. 
The passages which he finds himself marking for comment as he reads would 
require another volume to do them justice. 

In one of the most valuable of his admonitions the author bids us always 
keep in mind the distinction between the state and the community. There is 
a dangerous and growing tendency to identify them. The truth is that behind 
the formal organization of the state there is a vast region of human habits, 
instincts and convictions which no state system can control. On the contrary, 
these ultimately control the state itself. In a famous passage in his rectorial 
address at Glasgow University in 1873, Disraeli with profound truth declared 
that “The spiritual nature of man is stronger than codes or constitutions. No 
government can endure which does not recognize that for its foundation and 
no legislation last which does not flow from this fountain.” In this connexion 
the author has some valuable observations on the doctrine of natural law, 
which, after a period of depreciation, has of late attracted revived interest 
as an antidote to despotic legislation. Of natural law Cicero says that “it is 
not one law in Rome and another in Athens, one today and another tomorrow: 
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but it is ever the same, asserting its obligatory force over all nations and 
throughout all ages.” By the degree of its success in conforming to this 
universal and instinctive sense of justice every system must ultimately be 
judged. 

The doctrine of the omnipotence of parliament, which is a concomitant of 
democracy, is comparatively modern. So late as 1610, as Professor Maclver 
reminds us, Chief Justice Coke did not hesitate to say that an act of parliament 
which was against common right and reason could be declared void. That 
is no longer so, and it is just here that the democratic system of government 
is becoming increasingly vulnerable. The author is alive to the danger, but 
he might well have developed more fully its implications. It is all very well 
to say that democracy enables the people to control their government but the 
system of representation and majority rule which characterizes democracy 
may result in depriving a large section, and perhaps the best-informed section, 
of the community of all control over the government under which they must 
perforce live. This is emphasized by Sir David Keir, the vice-chancellor of 
the Queen’s University, Belfast, in a striking passage in his Constitutional 
History of Modern Britain (pp. 461-2)—‘“Theré is a serious risk,” he says, 
“that Parliament will cease to be regarded as an assembly in which the various 
interests in the nation are represented and safeguarded and in which by 
process of discussion they are harmoniously and peacefully adjusted. It will 
operate less as a means of inducing consent than as an engine of coercion. 
This risk is particularly serious in a society in which political equality is 
conjoined with social and economic inequality and the mind of a large number 
of citizens is in revolt against the established order. The temptation may be 
irresistible to use an omnipotent House of Commons, unrestrained by the 
Lords, merely to force through revolutionary change with a minimum of 
discussion and in measures drawn only in the broadest outline, to be applied 
by an uncontrollable administration directed by a Cabinet which alleges a 
popular mandate.” 

For a government to profess that it represents the will of the people 
when it has been put in office by a bare majority of the electorate is rhetoric 
not fact; it may represent 51 per cent of the people and misrepresent 49 per 
cent, yet it may impose its will equally upon the 51 per cent who agree with 
it and on the 49 per cent who may disagree both with the soundness and with 
the justice of its policy. What is the use of criticism and argument, the 
professed implements of democratic government, when the only result of 
debate is the voting down of all opposition by a well-drilled party majority? 
In such circumstances, democracy and dictatorship become ominously assimi- 
lated. Professor MacIver faces this problem (pp. 197-8), but he fails to 
offer a satisfying solution. “Democracy,” he says, “cannot mean the rule of 
the majority or the rule of the masses.” Yet he apparently regards the 
acceptance of the verdict of the polls as to who shall govern as the hall-mark 
of democracy, though that verdict may be by the narrowest majority. 

So long as government concerns itself primarily with the defence of the 
realm and the preservation of law: and order, objects which all citizens may 
be presumed to regard as desirable however much they may differ on methods, 
the democratic system of majority rule works well enough. But government 
now concerns itself much more intimately with highly controversial economic 
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matters on which the people are often profoundly divided in opinion. A com- 
mittee on finance and industry set up by the British treasury in its report in 
1931 thus described this alteration in the conception of government—‘‘The 
most distinctive indication of the change of outlook of the government of this 
country in recent times has been its growing preoccupation, irrespective of 
party, with the management of the life of the people. A study of the Statute 
Book will show how profoundly the conception of the function of government 
has altered, Parliament finds itself increasingly engaged in legislation which 
has for its conscious aim the regulation of the day-to-day affairs of the com- 
munity and now intervenes in matters formerly thought to be entirely outside 
its scope. This new orientation has its dangers as well as its merits. Between 
liberty and government there is an age-long conflict. It is of vital importance 
that the new policy, while truly promoting liberty by securing better conditions 
of life for the people of this country, should not, in its zeal for interference, 
deprive them of their initiative and independence, which are the nation’s most 
valuable assets.” 

The topic thus mooted cannot be pursued in a mere review. It is only one 
of many on which Professor Maclver provokes thought and the great merit 
of his treatise is that it provides so much material, so well marshalled, for the 
study of the political issues of our times. He succeeds in preserving a large 
measure of objectivity in a region fraught with controversy and emotion and 
prefers to describe and analyse rather than to pass judgement. Amidst the 
present seething ferment of ill-informed, uninformed and misinformed political 
theories it is intellectually refreshing to read his cool and scholarly dissertation. 

On the whole Professor Maclver is not pessimistic. True, he quotes 
Oxenstjerna—“Do you not know with how tiny a spark of intelligence the 
world is governed?”—and he might have added Thomas Jefferson’s cynical 
comment in one of his letters to John Adams that “there is nothing in this laugh- 
able world more ridiculous than the management of it by all the nations of the 
world.” But this is not his sustained mood, which is rather that of Lord 
Acton, who thought that the only possible attitude of statesmanship in his 
time was to “watch with hopefulness the prospect of incalculable change.” 


MACMILLAN 


Essays on the Conflict of Laws. By J. D. Fatconsripce. Toronto: Canada Law 
Book Company. 1947. Pp. xxxi, 730. ($8.00) 
WueEn I first began to study the conflict of laws my teacher (Professor 
Cheshire) recommended me to read an article by Dean Falconbridge entitled 
“Renvoi and Succession to Movables” which had just appeared in the Law 
Ouarterly Review. I read it with avidity and profit: here at last, it seemed to 
me, was a writer capable of expressing rational views on that difficult subject 
with a lucidity that compelled agreement. Since then I have read and studied 
everything that Mr. Falconbridge has published on the conflict of laws. I am 
glad to have this opportunity to pay public tribute to a writer who has con- 
tributed so much to the formation of my own opinions and with whom I 
disagree less often and with greater hesitation than with any other writer in 


the field. 
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The distinguished author’s writings during the last twenty years have 
elevated him to a unique position of authority in the common-law world as a 
specialist on the conflict of laws. The news that he intended to collect these 
scattered writings into a single volume was therefore received with the liveliest 
satisfaction. The resulting volume is a fascinating treasure-house of wisdom, 
learning, and acute thinking. . Nearly two-thirds of it consists of articles which 
originally appeared in Canadian, English, and American reviews—many of 
them substantially revised and re-written; nearly one-quarter consists of case- 
comments which originally appeared in the Canadian Bar Review and the 
Dominion Law Reports; over one-tenth is entirely new. At first sight it might 
appear that a collection of articles and case-comments, even though written 
by an author of such eminence and thoroughly revised by him, would possess 
merely an ephemeral interest. But this impression rapidly fades before one’s 
realization that Mr. Falconbridge’s writings cover nearly the whole field of 
the conflict of laws; and the revision has been done so skilfully that, beginning 
with the more abstruse theoretical bases of the subject, the reader is led gently 
on by easy transitions from topic to topic, so that the whole work might almost 
have been conceived and written uno ictu. One has only to glance at the table 
of contents to see that the work stands comparison with any connected treatise, 
for the topics listed include the theoretical bases of the subject: characteriza- 
tion, renvoi, substance and procedure, bills and notes, contracts, transfer of 
movables, situs and transfer of intangibles, administration and succession, 
immovables, legitimation and adoption, marriage, divorce and annulment, torts, 
and proof of foreign law. 

All Mr. Falconbridge’s longer articles are reproduced here, many of them 
substantially re-written, and one (on immovables) has been split up into 
several chapters in order ta facilitate the transition from topic to topic, but 
the substance of it remains. These articles are so well known to specialists 
in the conflict of laws that lengthy comment is superfluous. Those on 
characterization have in the reviewer’s opinion done more to indicate the 
nature of the problem and to suggest a workable solution than anything else 
that has been written on it; while those on renvoi not only mark the greatest 
advance yet reached in the treatment of this subject but also provide a via media 
along which all the opposing schools of thought may one day reach agreement. 
“It would appear,” says Mr. Falconbridge (p. 158), “that the controversy has 
passed beyond the stage in which the doctrine can be either wholly accepted 
or wholly rejected on supposedly logical or other grounds.” His greatest 
contributions to learning on this topic are (it is submitted) first, his relentless 
exposition of the difficulties to which it gives rise (difficulties which have not 
yet been considered, much less discussed, by English judges) ; secondly, his 
careful and open-minded investigation of the exceptional situations in which 
renvot may be justified. These he lists as follows: (1) formalities of wills, 
(2) title to land, (3) title to movables, (4) status (this goes further than the 
American Restatement, which limits the exception to “questions concerning 
the validity of a decree of divorce ;” and carries approval not only of Armitage 
v. Attorney General, [1906] P. 135, but also of the decision in Re Askew, 
[1930] 2 Ch. 259, though not of the reasoning by which the decision was 
reached), (5) “cases where all the factual elements of a situation have taken 
place or are localized in a foreign country” (p. 183). 
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I must confess that I am doubtful about the first and last of these excep- 
tions. As regards the first, the author admits that parliament, when it passed 
Lord Kingsdown’s Act in 1861, probably intended to refer only to the domestic 
rules of the alternative systems of law which it authorized (pp. 126-7); he 
points out (pp. 155, 178) that there is no English case in which a will made 
in conformity with the domestic law of the domicile has been held to be 
formally invalid on the ground that it was not made in accordance with the 
conflict rule of the domicile; and he twice calls the indulgence allowed to 
testators by this exception “extreme” (pp. 127, 210); yet he regards this 
“extreme indulgence” as justifiable, notwithstanding the opinion to the contrary 
which he iormerly expressed. Personally I think that since Lord Kingsdown’s 
Act in certain circumstances allows testators to choose between no less than 
four systems of law, to allow a further choice between the domestic rules 
and the conflict rules of each of those four systems is to carry indulgence 
too far. As regards the last exception, I confess my inability to appreciate 
precisely what he has in mind. For if “all the factual elements of a situation 
have taken place or are localized in a foreign country, so that in a court of 
that country the situation would be a purely domestic situation presenting no 
problem in the conflict of laws, and litigation takes place in another country 
with which the situation is wholly unconnected except by reason of the fact 
that that country is the place of litigation,” it would seem to be a matter of 
indifference whether the forum’s reference to the “law” of the foreign 
country is interpreted as a reference to its conflict rules or its domestic rules. 
In either case the ultimate result must be the application by the forum of the 
foreign domestic rule: So much appears to be admitted in the next sentence 
(which is new): “No question of renvoi is involved in this case, however, 
because ex hypothesi the foreign court would apply its own domestic-law.” It 
would have been less confusing to have omitted all reference to this supposed 
exception. But although individuals may not agree about all his exceptions, 
there can be no doubt that Mr. Falconbridge has performed a valuable service 
by concentrating attention on the exceptional situations (which he rightly 
insists are exceptional) and thus paving the way to universal agreement. 

He is also entirely right to insist on the inter-relation between character- 
ization, renvoi, and vested rights. He makes very skilful use of Kahn’s 
division of Gesetzseskollisionen into (1) Ausdriickliche Gesetseskollisionen, 
(2) Kollisionen der Ankniipfungsbegriffe, and (3) Latente Gesetseskollisionen; 
and he develops this with admirable lucidity in a manner which places all 
Anglo-American conflicts lawyers in his debt. Nevertheless, I feel that while 
the problems are related, it would have made for even greater lucidity if the 
discussion of their more intricate phases had been kept rather more distinct. 
As it is, we have four chapters mainly devoted to characterization followed 
by four chapters mainly devoted to renvoi; but we have to wait until the 
second of the renvoi chapters for a full presentation of his solution of the 
characterization problem, and this chapter also contains a section (2) which 
involves a great deal of repetition from the first of the characterization 
chapters (chapter III, section 1). A minor point is that on page 52 reference 
is made to primary and secondary characterization before those terms have 
been explained and criticized. However, to avoid this would have involved 
a great deal of re-writing, for which presumably time was lacking. 
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The case comments which are republished (often with substantial modifica- 
tions) comprise comments on thirteen English cases, eleven Canadian cases, 
two Australian cases, two American cases, and two cases decided by the privy 
council. Sometimes a lengthy comment occupies a whole chapter; often two 
or more comments have been welded together to present a comprehensive view 
of a particular topic; sometimes the comment has been incorporated into the 
text of an article. Occasionally it seems that the last method might have been 
adopted more frequently. Thus, the long chapter on marriage, divorce, and 
annulment incorporates the comment on Re Paine, [1940] Ch. 46, but not the 
two comments on Easterbrook v. Easterbrook, [1944] P. 10 and Hutter v. 
Hutter, [1944] P. 95, which have been relegated to a separate chapter. The 
author’s criticism of these two cases is, as usual devastating and unanswerable, 
but it seems strange to an English lawyer that he continues to approve (pp. 
628-9, 676) of Inverclyde v. Inverclyde, [1931] P. 29, since that case has 
never found favour with the profession in England and would lead to highly 
inconvenient results and even to a denial of justice. It would have been 
interesting to have had his views on Mason v. Mason, [1944] N.I. 134 and 
Shaw v. Shaw, [1946] 1 D.L.R. 168, two unusually well considered cases on 
jurisdiction to annul a marriage. 

I have left till last the new material, published now for the first time; 
but as this review is already overlong 1 must content myself with saying 
that it includes a number of supplementary observations appended to many of 
the chapters; a convincing criticism of Robertson’s views of characterization, 
and especially on his central distinction between primary and _ secondary 
characterization and his tendency to enlarge the sphere of the latter; a new 
chapter on substance and procedure, and two extremely interesting opening 
chapters entitled “The Law of the Forum: Domestic Rules and Conflict Rules” 
and “The Meaning of a Conflict Rule,” in which he critically examines the 
acquired rights, desistement and local-law theories. 

Even more important than the matter of Mr. Falconbridge’s contributions 
to the conflict of laws is the manner of his approach to conflicts questions. 
This is distinguished by a unique balance between grasp of the theoretical 
questions involved and practical common sense. Though his observations on 
the more abstruse phases of the subject are as acute as anyone’s, he never 
loses sight of the fact that the conflict of laws is, after all, an instrument for 
the solution of concrete questions that come before the courts, and therefore 
his discussion is as helpful to the practising as it is to the academic lawyer. 
I wish this book could be compulsorily studied by all English university law 
students, by all English bar students, and (most of all) by all English judges 
confronted by a conflicts case. The author and his publishers are to be 
warmly congratulated on an outstanding event in the history of the subject. 


J. H. C. Morris 
Magdalen College, Oxford. 


Monopolies and Patents: A Study of the History and Future of the Patent 
Monopoly. By H. G. Fox. (University of Toronto Legal Studies, General 
Editor, W. P. M. Kennepy.) Toronto: University of Toronto Press. 1947. 
Pp. xxv, 388. ($10.00) 
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Ir is refreshing to read a book in this distinguished series of legal studies on 
patents and monopoly by an author who is convinced of the intrinsic value 
and soundness of the patent system and proves his case by profound historical 
research. This enthusiastic defence of the patent system by a Canadian 
author is particularly gratifying to an English reviewer, who has witnessed 
how unfounded and biassed propaganda against patents emanating from the 
western hemisphere has started to warp the views of gullible politicians and 
journalists on this side of the Atlantic. While putting up a staunch fight for 
the patent law, Mr. Fox recognizes its present weaknesses and makes interest- 
ing suggestions for reform. 

Part 1 of the book contains a fascinating survey of the history of monopoly 
starting with the coining of the word by Aristotle up to the most recent 
developments in Great Britain, the United States, Canada, and France. Mr. 
Fox examines in great detail (sometimes amounting to repetition) the mono- 
polies granted by the Tudors and Stuarts before and after the Statute of 
Monopolies. He depicts the fight of parliament and the courts of law against 
illegal monopolies and abuse of the monopoly system. He examines the legal, 
political, and economic aspect of these monopolies on the growth of trade 
and industry in England and the British empire. The useful appendix contains 
documents on ancient cases, statutes, and proclamations, which are usually 
difficult for the modern reader to find. 

The present conception of a patent is a right to exclude others from 
making, using, or selling an invention. It seems obvious to us today that 
the patentee himself may use the invention, except if it is dependent on some 
older patent. Yet the modern English grant still contains an “especial licence, 
full power, sole privilege and authority” for the patentee himself to make, 
use, exercise, and vend the said invention. I have often wondered why. Mr. 
Fox (p. 42) gives the historical explanation. He shows how “under the 
organization of the craft guilds, the privileges and restraints granted by their 
charters prevented the exercise of many new trades and manufactures, and 
would have constituted an unsurmountable barrier if not removed by some 
form of relief in the grant setting up the new manufacture.” While the 
monopoly grant by the king was effective in the sixteenth and seventeenth 
centuries to break down the barrier of the guild privilege, it will not help the 
twentieth-century inventor faced by barriers created by the nationalization of 
industry. For example, how will an inventor of a new coal-cutting machine 
be able to get his machine used in England if it is not approved by the coal 
board created by the British Coal Industry Nationalization Act, 1946? 

Most interesting is Mr. Fox’s analysis (pp. 165 ff.) proving that the 
crown and the exchequer were not greatly enriched by returns from the 
monopolies, so that the popular view of a rapacious king trying to squeeze 
money from his subjects by monopolies is fallacious. Mr. Fox shows that 
most of the monopolies granted by the Tudors and Stuarts were genuinely 
intended to foster new industries in the country. Oppression of the public 
ensued not so much from the grant of the monopoly itself as from venality 
and corruption of the patentees and their agents. “The monopolies them- 
selves were not what provoked the adverse criticism so much as the actions 
of the searchers and agents of the patentees” (p. 189). 

In Part 11 entitled “Invention and the Patent Law” Mr.. Fox examines 
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the “doctrine of invention,” i.e. the rule that a patent is invalid if the invention 
is obvious and lacks ingenuity (in English terminology: if it lacks subject- 
matter). The author shows (pp. 232 ff.) that under the Statute of Monopolies 
and the English law up to about 1835 a patent could be held invalid only for 
lack of novelty, lack of utility, or insufficiency of the specification. ‘Lack of 
ingenuity or obviousness was introduced as a reason for invalidity by the 
judges in the nineteenth century, and made a statutory ground for invalidity 
only in 1932. The development in the United States was similar. It is 
traced by Mr. Fox from article 1, section 8, of the constitution to the Cuno 
Corp. v. Automatic Devices Corp., [1941] 314 U.S. 84 establishing the ‘‘flash 
of genius theory” and the case of Potts v. Coe (140 F. 20 (3470) ), in which 
Judge Thurman Arnold ruled that organized corporate research could practically 
never rise to the level of invention. As Mr. Fox rightly says (p. 294) this 
reduces the argument ad absurdum. The development in Canada (pp. 249 ff.) 
generally follows the English practice. 

Mr. Fox deplores and attacks the “doctrine of invention.” He sees in 
it the root of the predicament in which the patent system finds itself today in 
Great Britain, the United States, and Canada. He concludes: “The remedy 
lies in a complete reversal of this situation by statutory enactment clearly 
providing that the ethereal, impalpable, unrecognizable quality of invention 
or subject matter need not be an ingredient present in a valid patent” (p. 306). 
Mr. Fox makes out a formidable case for his thesis. Yet I cannot follow 
him, Historical research is important for the understanding of the law. How- 
ever, having proved that under the Statute of Monopolies and the cases up to 
1835 ingenuity was not necessary at law to maintain the validity of a patent, 
Mr. Fox has done little to prove that it is desirable in 1947 to grant monopolies 
fer trifling and insignificant improvements. 

I disagree emphatically with Mr. Fox’s statement that the courts should 
be deprived of elasticity and their motto should be obsta principiis (p. 241). 
On the contrary, lack of elasticity, adherence to a maze of obsolete precedent 
is one of the principal reasons for the present unsatisfactory state of patent 
litigation. To wait for an overburdened legislature to enact reforms is a pious 
but forlorn hope. Mr. Fox brands judicial legislation as an unhappy element 
of legal developments (p. 212). I consider it as one of the greatest contri- 
butions of Anglo-American lawyers to jurisprudence. After all the common 
law, which Mr. Fox praises highly, as the basis for the patent system was 
judge-made. If the principles evolved by the great English equity judges 
of the seventeenth and eighteenth centuries attacked by Mr. Fox (p. 242), 
were applied to patent law today, more justice would be done to inventors, 
and many of Mr. Fox’s complaints would fall to the ground. Mr. Fox 
deprecates judicial discretion (p. 290), and considers the judge incapable 
of exercising it properly and consistently. Here he underestimates the capa- 
bilities of English, Canadian, and American judges, who are trained to 
exercise that very quality in the most excellent manner. 

The grant of the very strong weapon of a monopoly for every puny 
improvement or gadget would, in my view, merely strengthen the hand of 
those who clamour for the complete abolition of the patent monopoly, since, 
contrary to Mr. Fox’s expectations (p. 300), it would indeed open up a large 
field of exploitation of the public by the industrial and mechanical enterprisers. 
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Mr. Fox’s hope that the provisions against abuse of monopoly contained in 
the present British Patent Act would afford sufficient protection for the 
public, is unfounded. These provisions are barely sufhcient to safeguard the 
public interest under the present system whereby patents can be attacked for 
lack-of-inventive step (see Second Interim Report of the British Patent Law 
Reform Committee). Mr. Fox (p. 196) mentions the corresponding Cana- 
dian provisions against abuse of patent monopoly. It would be interesting to 
hear from a lawyer of his great practical experience how effective these 
provisions really are in Canada. It is arguable whether the examination of 
lack-of-inventive step in an invention should be left to the examiners of 
the patent office who have the technical knowledge, as in Germany, or should 
rest with the courts as under the present British Patent Act, or should be 
examined by the patent office and the courts as suggested by the British patent 
law reform committee (Second Interim Report, sec. 80). In my personal 
view obviousness must be examined and any invention not passing the test 
of ingenuity must be thrown out. 

Mr. Fox’s suggestion that patents should be declared invalid by the courts 
only on the ground of anticipation goes too far. On the other hand the seventeen 
reasons for which a patent can be declared invalid by the court under the 
present British Patent Act should be limited severely. I agree wholeheartedly 
with the general principle announced by Mr. Fox: “If we are going to continue 
to issue patents, let us, for the good of progress and advancement in the 
arts, issue good patents and then sustain them in the courts” (p. 263). 

Mr. Fox (p. 255 ff.) brings some very interesting statistics on the number 
of cases in which patents have been held invalid on the ground of lack of 
ingenuity. These statistics do indeed prove some inconsistency on the part 
of the judges. The figures given by Mr. Fox show, however, that during 
the period 1901 to 1944 patents were held invalid in Canada in seventy-two 
cases, but only in twenty-four on the ground of lack of ingenuity. Further 
illuminating figures on the results of patent litigation in the United States 
and Great Britain are given in Mr. Fox’s book which show how heavily the 
dice are loaded against the patentee. For example, in the United States during 
the period 1900 to 1945, of 109 cases which came before the supreme court 
the patentee lost eighty-three. For Great Britain, Mr. Fox gives only the 
cases decided by the house of lords. The figures for all final decisions for 
the period 1919 to 1944 are 171 cases of which the patentee lost 125. 

On minor points, in the historical section, reference might have been 
made to the early patents granted by the republics of Florence and Venice 
(see M. Frumkin, in Journal of the Patent Office Society, 1945, p. 143), and 
to the earliest English patent still extant in the rolls, namely the glass patent 
granted to John of Utynam in 1449 (see A. A. Gomme, Patents of Invention, 
published for the British Council in 1946). The reference to British opposi- 
tion proceedings (p. 279) is misleading. These proceedings form part of the 
application procedure; they provide an opportunity for an interested party to 
oppose the grant of a patent before it is sealed; they are not directed towards 
cancellation of issued patents (British Patent Act, S. 11). The length of the 
foot-notes, which frequently extend over more than a page, distracts attention. 
In the bibliography the important book by E. A. G. Robinson on Monopoly 
(London, 1934) is missing. 
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Mr. Fox summarizes (p. 295) the reasons why the grant of a patent 
monopoly is in the interest of the community: (i) Its abolition would curtail 
research; (ii) without patents new processes would be shut up into a secret 
class, which would result in a material slowing down of progress; (iii) patents 
are needed not only as bait for inventors but also as a lure to investors; 
(iv) justice demands a reward to lone humble inventors as well as to large 
corporations running efficient research laboratories. 

Mr. Fox’s stimulating treatise will be read with interest by all who hold 
the patent system near to their heart. 


PETER MEINHARDT 
The Inner Temple. 


Democracy in the Dominions: A Comparative Study in Institutions. By 
A. Brapy. Toronto: University of Toronto Press. 1947. Pp. ix, 475. 
($4.25) 

Tue four self-governing commonwealths of the British empire provide one 
of the major exhibits in the development of modern democracy. There was 
need for a book, such as Professor Brady offers, presenting a comparative 
study of their political experience. The closest predecessor is Berriedale 
Keith’s Responsible Government in the Dominions. Mr. Brady’s work is 
more inclusive and less confined to the constitutional aspects, and for the 
forthright, opinionative, and sometimes erratic treatment of Keith it sub- 
stitutes an eminently cautious approach. Consequently the work will be 
acceptable for text-book use, and it will further appeal to general readers who 
like to see democracy, and especially British forms of democracy, dealt with 
in good traditional style. Mr. Brady brings together most of the important 
facts relating to constitutional devices, parliamentary procedures, economic 
and social measures, party programmes, and so forth, in the four countries. 
He gives a succinct account of their political history up to the present. He 
concludes with a chapter examining the resemblances and differences they 
present. As he goes along Mr. Brady tells us why each of these democracies 
has distinctive features, why they differ from one another, and why—as well 
as how—they diverge from the democracy of the mother country. He leans 
greatly on the environmental explanation, constantly citing the influence of 
the frontier, of climatic and other geographical factors, and, in the case of 
South Africa, cf the racial and ethnic conditions into which British democracy 
was introduced. On the whole, however, he tends to think of the differences 
as minor variations on a dominant pattern derived from the mother of 
parliaments. We note in passing that New Zealand is given scantier treat- 
ment than the other commonwealths. Mr. Brady treats it too summarily as 
resembling “an appanage of Australia,” a characterization that does less than 
justice to the remarkable experimentation in democracy initiated in that 
country. 

Mr. Brady is careful and judicious in his statements of fact, but he is 
too facile in his attempts to account for them. This is particularly so when 
he is dealing with social policies. Why did Australia adopt high protection? 
Here is how our author answers: “Labour readily adopted the expedients 
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of protection because by its whole philosophy and temper it was prone to 
interfere with the economic currents. .. . It dislikes a surrender to the apparent 
urgencies of the international market, and considers that Australia must 
devote itself to a search for social justice.” Do these pretty words mean 
much more than that workers, like employers, are concerned to keep out 
competition? Why did Canadian liberals sponsor imperial preference? It 
was “to demonstrate their fidelity both to the Empire and to the cause of lower 
tariffs.” How did certain forms of public ownership arise in the Dominions? 
“The real meaning of the long established public ownership in the Dominions 
is that the government acted as a prime agent of investment, directing funds 
from the capital market of London into industries marked by a peculiar public 
interest.” In the same section he tells us that “Dominion collectivism was 
the child of frontier conditions.” This is all rather confusing, particularly 
as our author paints the usual picture of frontier society as individualistic 
and self-reliant. Moreover, there has been a general trend toward collectivism 
in modern states, and many of them have gone further in that direction than 
the Dominions. 

In the same spirit Professor Brady indulges in too easy assumptions and 
too suave generalizations. He is sure, for example, of “the democratic 
tendency of the churches” and of “the democratic and often radical temper 
which has characterized Irish Catholicism.” Instead of admitting that in 
Canada the two major parties have often contended more for power than 
for distinctive principles, he says roundly that “they live by comprehension 
rather than by a specialized purpose or rigid convictions.” He tells us, 
strangely, that in Quebec ‘“‘a clearer break was made with a semi-feudal past” 
than elsewhere in Canada. He soft-pedals the aggressive imperialism that 
led to the Second Boer War. And there is an old-fashioned flavour in the 
statement that in Canada, the governor-general “may offer informal counsel 
to ministers, although not from the same ripe experience as the King.” 
Professor Brady makes little contribution to the understanding of the nature 
and the problems of democracy. He does provide a useful and faithful state- 
ment of the specific phenomena of democracy in the four Dominions. 

R. M. Maclver. 
Columbia University, New York. 


Eternal Lawyer: A Legal Biography of Cicero. By R. N. Witkin. Toronto: 
Macmillan Company of Canada. 1947. Pp. xvi, 264. ($3.00) 
Ir is with pleasure that we see the old tradition of the close union between 
classical and legal studies being worthily kept alive. The days when learned 
judges devoted time snatched irom their labours in court to the study of 
classical antiquity are perhaps passing; they have not yet passed. Judge 
Wilkin has produced, in easy and delightful English, a serious, sympathetic, 
and above all readable, biography of Cicero. It is refreshing to find that, in 
contrast with some recent works, he draws his knowledge of Cicero from 
Cicero’s own writings rather than from those of scholars, modern and less 
modern. Nor do we regret that he is to a certain extent touched by what 
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has been called the Lues Boswelliana, or disease of admiration. Cicero is 
better understood by men who have themselves been actively engaged in public 
life than by cloistered scholars. His greatest defect was being the best letter 
writer the world has known. Thucydides in exile may have been as tiresomely 
querulous, Pindar as intolerably vain, but they have not informed us of the 
fact. Against the evidence of the letters we must place the considered judge- 
ment of Augustus: “a most eloquent man and a true lover of his country.” 
Augustus was presumably as good a judge of character as Macaulay or 
Mommsen, and had, moreover, the by no means inconsiderable advantage, 
denied to those men, of having known Cicero, intimately. 

A legal biography of Cicero needs no apology. As Judge Wilkin rightly 
says, no such work exists. Costa’s Cicerone Giureconsulto (2 ed., Bologna, 
1927) is an invaluable work, but its title is both misleading and erroneous. 
We badly need a study of the legal profession in Cicero’s day and of his 
position in it. What were Cicero’s relations with the great jurists and 
advocates of his day? What was the extent of his own legal knowledge? 
What influence did he have on the development of the profession in his own 
day and later? What truth, if any, is there in Taubmann’s hyperbole— 
Credo ego, si linguae Ciceronis imago perisset, E. iuris posset corpore restitui? 
The greatest living Romanist, Schulz, has given us a brilliant and stimulating 
sketch of Cicero, the typical orator (History of Roman Legal Science, Oxford, 
1946, especially pp. 44-5), but it is only a sketch. 

These, however, are not the problems that interest Judge Wilkin. As 
his title points out, he considers Cicero the “Eternal Lawyer ;” both Cicero’s 
qualities and his defects are due to his legal mind, and his whole political 
career is determined by the strictly legal way he views the problems of the 
time. In so doing the author takes the opportunity of asserting his own high 
views of the importance and dignity of the legal profession and also his own 
enthusiastic admiration of Cicero’s legal philosophy and doctrines of natural 
law. No one will dissent from the former; the latter is a matter of opinion, 
but we doubt whether such a use of Cicero’s life is historically justifiable. 
The defect of the work is that the author never asks himself the fundamental 
question: “Was Cicero really a lawyer, except in the loosest and most 
colloquial sense of the word?” The word lawyer is purely English; it cannot 
be translated accurately into Latin, or, for the matter of that, into French, 
Italian, or German. It means something much more than a great advocate; 
a great lawyer is a man who is really “learned in law.” No one would call 
Marshall Hall, Darrow, or Moro-Giafferi “eternal lawyers” any more than 
Cicero, in the same sense that he would apply the term to many whom we 
could mention. 

In Rome the legal profession was sharply divided between the ora/ores, 
causidici, advocati, the pleaders pure and simple, and the jurists. Few of the 
former knew any law at all; they were specialists in rhetoric, not law. Typical 
of the class is Antonius who semper ius civile contempsit (Cicero, De Oratore, 
I, 37, 171). Cicero who had been articled to Mucius, Mucius, Mucius, and 
Mucianus, that most eminent of family firms, never took so extreme a view, 
but he soon gave up his studies. Judge Wilkin suggests that this was due to 
the young idealist’s disappointment with the legal profession of his time and 
disgust at its chief practitioners. We think it more probable that so lively, 
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so literary, and so fundamentally unjuridical a mind as Cicero’s simply “couldn’t 
take it.” Pace Costa and Judge Wilkin (p. 8), there is no evidence whatso- 
ever that Cicero ever gave legal advice. Imagination boggles at the thought 
of a Ciceronian responsum or cautio, and even the wretched interpolators of 
Pomponius had not the nerve to suggest that Cicero was a jurisconsult. 
Whenever Cicero has a legal problem of his own he tries to get opinions from 
all the numerous real lawyers of his acquaintance (e.g. Ad Familiares, 7, 21). 
Jurisconsults provided what legal knowledge and argument is to be found in 
the speeches: we know that he consulted Gallus in the case of Caecina, the 
most complicated case in law he ever argued (Pro Caecina, 28, 79). 

Cicero was not the most modest of men, but he himself makes no claim 
to any particular knowledge of the law or suggests that his own position in 
the courts was a regnum iudiciale (Ad Att. I, 1, 1) such as that of Aquilius 
Gallus. His attitude towards the real lawyers is superior and contemptuous. 
He quotes with complacency Aquilius’s quip: “This is a question of fact, 
not of law: take it to Cicero” (Topica, 12, 51). And Boethius in comment- 
ing on this passage gives a Roman definition of a lawyer; iuris peritus de 
facti qualitate, non etiam de ipsius facti veritate respondet. Cicero is no iuris 
peritus, indeed he does not claim to be or want to be. He showed “a thorough 
dislike and lack of understanding of the higher aspects of jurisprudence” 
(Schulz, Roman Legal Science, p. 44 and cf. p. 51). 

He did, however, know a little law and did not wholly approve the position 
of Antonius. If a pleader knows some law, so much the better. But legal 
studies are dangerous since they may tend to spoil the elegance of one’s style 
(De Leg. I, 4, 12). After Cicero’s day the distinction between pleaders and 
lawyers became ever more marked. By the time of Claudius, causidici and 
iurisprudentes are antithetical and opposed (Apol. 12). Tacitus (Dial. 28) 
distinguishes between iuris scientia and eloquentiae studium. And if Cicero 
knows little law, Pliny the Younger knows none at all. It was not till the 
fourth century that intending pleaders began, much to the disgust of Libanius, 
to study law at Berytus rather than rhetoric in Libanius’s own school. In 
460 the emperor Leo rendered the passing of an examination in law necessary 
for all who wished to appear in court (Cod. Just. II, 7, 11), but this salutary 
rule applied only to the east, where Roman traditions of law were kept alive. 
In the west, despite the law school of Rome, the influence of rhetoric was 
too strong. It was the study of rhetoric and Cicero, in preference to the 
study of law, that led to the ineptitudes of the Autun Commentary and finally 
to the extinction of Roman legal studies till their revival at Bologna. 

It is true that Cicero is inclined to consider political problems from a 
point of view that appears to us rather narrowly legalistic, but his attitude 
is positively liberal when compared with the constitutional pedantry of Cato, 
who cannot be described by any stretch of the imagination as a lawyer. This 
constitutional pedantry is a national, not a professional, characteristic. 
Similarly it is the English layman, not the lawyer, who is always talking of 
his rights under Magna Carta. 

The question of Cicero’s legal philosophy has been briefly but brilliantly 
treated by Schulz (pp. 72 ff., 84). In the first place Cicero’s philosophy is 
Greek, not Roman: in the second place Roman legal science consistently and 
firmly ignored it. Judge Wilkin obviously admires the De Legibus; Schulz, 
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from the standpoint of the Romanist, dismisses it, unkindly but not unfairly, 
as “utterly worthless” (p. 94). Of course the Greeks and Cicero may be 
right and the Roman jurists wrong, but the statement “what kind of a lawyer 
a man is depends on his philosophy of law” (p. 208) is hardly one quod 
semper, quod ubique, quod ab omnibus creditum est. We can hear Aquilius 
snort: “Nihil hoc ad ius!” And Roman lawyers have not been alone in hold- 
ing that it is the business of the student to master “the nature of writs, not 
the nature of rights” (Maitland in Collected Papers, 1, p. 110; Pollock and 
Maitland, History of English Law, II, p. 558). 

Though forced to dissent from Judge Wilkin’s main thesis, we hope his 
book will stimulate the interest of lawyers and law students in one of the 
great figures of the past. If he was not a great lawyer, he was unquestionably 
one of the very greatest of pleaders, and the criminal lawyer especially can 
still learn much from him. The Pro Milone is certainly the best speech ever 
made in a case that was completely hopeless, both in facts and in law. Judge 
Wilkin’s comments are invariably penetrating and his parallels apposite and 
stimulating. In these days it is comforting to consider the life of a great 
man who was neither a prig nor a superman, who wished to save his country, 
not to wreck it. His very defects and weaknesses and the candour which has 
ensured our knowledge of them render Cicero, if not the greatest, certainly 
the most lovable Roman of them all. 

GILBERT BAGNANI 
The University of Toronto. 
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Fundamental Rights: A Constitutional and Juridical Study with Special 
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TASWELL-LANGMEAD has enjoyed a long and on the whole a useful life since 
it first appeared in 1875. From the third edition of 1886 until now a dis- 
tinguished group of editors has been responsible for its regular revision. It 
is no reflection on them to say that it is more than fortunate that the tenth 
edition has been prepared by Mr. T. F. T. Plucknett, the learned legal 
historian, who has brought to his duties outstanding qualities both as scholar 
and teacher. We at once congratulate the publishers on their good fortune 
in securing his services. During the war, he was forced to lay aside other 
studies but found time to present a general survey, by a revision of Taswell- 
Langmead, of recent learning in constitutional history. In viewing his task, 
he decided, following in some degree Mr. A. L. Poole, the editor of the ninth 
edition, that there would be needed drastic changes in the text; and, again 
following Mr. Poole, that these should be merged in the common stock of 
the book’s material. We are thoroughly in agreement with this process. Not 
only is the student, especially if he be an undergraduate, largely unaware of 
authors and editors, as Mr. Plucknett points out, but insertions, marking-off 
new material, burying the progress of learning in the notes—all in some vain 
effort to guard a text—are singularly ill-adapted for the ends which such a 
treatise may serve. Mr. Plucknett has given us the “clear, well-arranged” 
book, which he laid before his mind; and it is a pleasure to welcome it for a 
very special reason. The student beginning the study of legal history is too 
often at sea, and yet he should not be left there floundering about, for he will 
never be learned in the law unless he has an appreciation and knowledge of 
the law’s development. As a safety precaution, nothing could be better for 
him than a careful reading of Taswell-Langmead which will serve to set in 
wider relief his more particular studies in legal history. He is indeed fortunate 
that he can accomplish this wider purpose from this excellent edition. It 
would take us too far afield to point out the details of Mr. Plucknett’s work. 
He has reorganized the historical approach; in controversial matters which 
might be of concern to undergraduates, he has not avoided discussion and 
has not refused to come to some sort of conclusions where he found that he 
could do so. He has made special revisions in the period from Magna Carta 
to the Tudors and in dealing with succession to the crown. The final chapters 
bear witness to careful writing on many important points in modern con 
stitutional history. Thus, for the legal student there is at hand a thoroughly 
up-to-date view of the subject; and he will bring to his legal studies a width 
of knowledge if he will carefully read and digest Mr. Plucknett’s admirable 
work. The chapter on British rule beyond the seas is a good example of 
succinct writing, but the section on Ireland (Eire) needs revision. The text 
is well-indexed for purposes of reference; and the notes represent learning 
and scholarship. 

No good purpose will apparently be served in criticizing the type of case- 
book to which Thomas and Hood Phillips belongs. We must accept the manner 
which has characterized it in keeping with most of such collections in the 
United Kingdom, and merely record once more that it is not our idea of a 
case-book for students. That being said, we can only welcome this eighth 
edition which has passed into the hands of Professor O. Hood Phillips. He 
has made great revisions—only fifty-seven of the cases in the previous edition 
have been retained; and these, with fifty-one new cases, make up this edition 
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of 108 cases. He has wisely rejected cases on the British empire, for which 
a vast experience in practice would be called for. He has wisely refused to 
insert head-notes and in many places he has extended the extracts. All this 
is to the good. In addition, he has inserted references to his own Chalmers's 
Constitutional Law (Ed. 6), to which we had the pleasure recently of drawing 
favourable attention. Indeed, the two books are in some degree companion 
volumes; and, for the type of legal education which they illustrate, students 
will be well served. It is not our type—but that is matter for another day. 
We are sorry that so much of the expository notes has been omitted, for 
candidly they were the best things in the book. However, the new notes are 
very useful. We-miss the analytical index—also a practical feature of the 
past. We are interested in the emphasis on what we call administrative law. 
It would seem that, in the faculties where this book may be found useful, 
administrative law unfortunately has not as yet established itself in its own 
right. 

Nothing that we could say would do justice to the new May, and to the 
distinguished work of Sir Gilbert Campion, clerk of the house of commons, 
who, with a group of learned and enthusiastic assistants, has brought to a 
successful issue a revision (the last edition was in 1924) and carried it on 
through during a period when the British parliament was under a strain, 
physical and moral, unequalled in its long history. Sir Gilbert might easily 
have retained the arrangement of the book and inserted such new material 
as would have brought it up-to-date. Fortunately, he rejected such a plan 
for the more arduous one of expounding a developing system rather than that 
of editing a text; and veneration of the ipsissima verba of his predecessors 
has given place to such a revision as in reality constitutes a distinctly new 
work. Doubtless it will be received in the United Kingdom with acclaim; 
but overseas its reception will be equally laudatory, where the roots of the 
sritish system nourish and fortify legislative processes. No one, without 
intimate experience of procedure would be competent to review parts 1 and 111 
which cover in detail the practice and procedure in parliament in relation to 
public and private business. As we read them with an amateur mind, what 
struck us was the conservatism of the situation. In spite of many efforts at 
reform and of some success in expediting procedure, it is largely true to say 
that the machine is still cumbersome and we wonder how long it will continue 
to work in a dizzy world. Parliamentary institutions are under fire, and it 
might be well if the mother of them all could provide some guidance in this 
sorry age. Beyond that we feel that it would be impertinent for the inexpert 
to go into minute problems which these parts might suggest. Part 1, in eleven 
brilliant chapters, covers the constitutional powers and privileges of parliament. 
It would be possible to refer, from the preface, to all those who assisted Sir 
Gilbert Campion. Such a reference must be omitted, but we may be forgiven 
if we mention the name of Mr. L. A. Abraham to whom this part owes so 
much—and it is a part to which every lawyer and legal student will turn 
again and again. We cannot overemphasize the excellence of these chapters 
which are a mine of material carefully thought out and finely integrated. 
There is little that is missing—Rex v. Rule, [1937] 2 All E. R. 772, and Rex v. 
Graham-Campbell; Ex parte Herbert, [1935] 1 K. B. 594 might receive 
attention. We miss, too, a convenient table of cases. It would be possible 
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to point to some slips here and there, but no good end would be served as 
they detract little from a work of monumental accuracy and inclusiveness. May 
goes on towards its second century clothed in this fourteenth edition with 
greater distinction than ever in its history. Sir Gilbert Campion and his 
assistants have placed all students of parliamentary institutions under the 
greatest obligations. 

Trinidad and Tabago enjoy a unique place in colonial constitutional law 
in that they are perhaps the only colony whose law of the constitution has 
received adequate treatment. We sincerely trust that some such work may 
be done for other colonies, for it is a sorry condition of affairs that, while 
there is “God’s plenty” in connexion with the Dominions both generally 
and in particular, the text-books on colonial constitutional law are a disgrace 
and challenge to legal scholarship. For many years Mr. Reis has been 
known for his authoritative work, and his latest book is not only worthy 
of his reputation but should be an incentive to others. He modestly claims 
that his monograph is no more than a general description; but when we find 
it based on many royal orders, on almost one hundred acts of parliament, on 
over a hundred cases, and on over two hundred ordinances, we feel that we 
owe it to him to say that his modesty, while morally worthy, is a little extreme. 
Here are the constitutional development and law viewed in clarity, with 
balance in expression and criticism down to 1945. Today, we are able to 
appreciate the actual situation, in which the influence of the crown, under 
recent legal changes, has been severely curtailed both in the executive and 
legislative councils. Indeed, it would seem that the changes virtually mean 
responsible government, and the direct pressure, owing to the new electorate, 
of public opinion on the executive; and whatever the strict law, the will of 
the electorate may make itself felt. Strictly speaking the recent changes 
preserve the general appearance of crown colony government, but Mr. Reis 
looks behind the law to actual facts and their implications. At any rate, from 
1941 to 1946 there have been organic changes—not destruction, but evolution, 
repair, and improvement. Outwardly the royal prerogative and the supremacy 
of parliament support legally ‘the facade of the local constitution,” but within 
constitutional changes have begun of a nature which no student can neglect. 
Mr. Reis has provided an admirable suggestive and sober volume, and has 
added every facility for reference. We offer him, his publishers and his 
printers our thanks for a book worthily commemorating the century and a 
half of British rule. 

Mr. Ramaswamy is a distinguished Indian lawyer to whose writings on 
constitutional law we have frequently referred. His latest book dealing with 
fundamental rights is somewhat outdated in the light of events in India and 
it is problematical whether such a subject has much serious chance of immediate 
consideration. On the other hand, his whole treatise and his draft code allow 
us to believe that there is a body of Indian opinion which looks in this con- 
nexion to American rather than to British experience. In the light of the 
reports of the Simon commission and the joint select committee which dealt 
with fundamental rights, Mr. Ramaswamy has approached his problems in 
such a manner as to avoid abstractions—the fertile source of endless litigation 
and of legislative futility. He is aware of the dangers, and his suggested 
code attempts to avoid these risks. He provides a learned and on the whole 
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accurate study of American constitutional law, and for his purposes he 
selects and records in great detail the case-law. He arrives at the conclusion 
that much of this could be incorporated in any future Indian constitutional 
systems, and Sir Maurice Gwyer approves generally of his suggestions. The 
future now lies with India, and we shall watch with interest the developments, 
for nothing could be more dangerous for legal progress than that devotion 
to abstract, theoretical, and doctrinal tenets should mortgage progress by 
lifting many of them into fundamental law. It makes little difference that 
we view all such proposals without much sympathy, and that citizens ultimately 
must seek equity and justice in themselves, in their zeal for liberty, in mutual 
self-respect and in generous political education. No fundamental laws can 
assist these ends—indeed, in the clash of theory, much of them may be lost. 
At any rate, and quite outside its immediate purposes, Mr. Ramaswamy has 
written an interesting and scholarly book which discloses a fine knowledge of 
systems of constitutional law other than British, and it will well repay careful 
reading. 

Mr. Greenwood, a lecturer in history in the University of Sydney, provides 
a study of the workings of the Australian constitution in which he has had 
wise oversight and direction from Professor K. H. Bailey. As a result, his 
treatise is not disfigured by the usual defects that flow from non-professional 
discussion. Indeed, we offer him our congratulations on his handling of 
the case-law of which any lawyer might well be proud. He examines the 
forces which led to federation and the expectations in those who fostered it. 
In the light of this examination he has examined the workings of the con- 
stitution to see if their expectations have been fulfilled. The succeeding 
chapters analyse the issues suggested, and while giving due place to achieve- 
ments, he concludes that the federal system has outlived its usefulness—he 
asks for a unified state. Whether his conclusions are wistful thinking, are 
theoretical, or have a sound basis in any volume of popular support no one 
can say. However, the discussion is stimulating and suggestive. 

W. P. M. KenNeEDY 

School of Law, University of Toronto. 


Total War and the Constitution. By E. S. Corw1n. With an introduction by 
E. B. Stason. New York: Alfred A. Knopf [Toronto: Ryerson Press]. 
1947. Pp. xiii, 182 [vi]. ($2.75) 

Lyons Under the Throne: A Study of the Supreme Court of the United States 
Addressed Particularly to Those Laymen Who Know More Constitutional 
Law Than They Think They Do and to Those Lawyers Who Know Less. 
By C. P. Curtis, Jr. Boston: Houghton Mifflin Company. 1947. Pp. xviii, 
368. 

In a series of lectures, delivered at the University of Michigan on the William 

W. Cook Foundation, Professor Corwin, the distinguished authority .on 

American constitutional law, examines with authority and a good deal of 

feeling the powers—delegated or assumed—exercised by the president during 

the recent war; and he concludes that the president’s authority, flowing in 
some way from his legislative, executive, and “military” position under the 
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constitution and accentuated under severe domestic, economic, and tragic inter- 
national strains, has reached such a position as to disrupt in a remarkable 
manner such balance of power as remained among the three branches of 
government. In a word, he sees, from the point of view of the presidential 
office, an accentuated acceleration of centralization, and he is full of grave 
doubts whether experience gives any hope that this constitutional situation 
will issue in events which will redress the balance. Indeed, he would almost 
suggest that, under unconsidered emotional appeals of “national danger,” 
further centralization may well take place, as he does not appear to anticipate, 
at least in the immediate future, any wide-spread popular reaction against it. 
The writing is temperate, if forceful, and it is doubtless informed by real 
zeal for liberty and for the well-tried traditions and so on. Although we do 
not share entirely his suspicions of judicial review and of the growth of 
administrative law, yet citizens in foreign jurisdictions may well ponder the 
problems to which he draws attention. Naturally, public lectures do not lend 
themselves to acute and well-fortified reasoning or to delicate weighings of 
evidence, and the early lectures are compressed and at times suggest difficulties 
and doubts; but later we find that clarity and precision which are usual in 
the learned author’s works. He once more calls for a better organization of 
congress and a closer and more sympathetic liason between it and the president. 
Without accepting the fears and gloom of the picture, it is not too much to 
say that the lectures ought to be received as a contribution of sincere convictions 
to that eternal vigilance which is the price of liberty. 

Mr. C. P. Curtis, Jr. has written a delightful and scholarly book which 
ought to be read by all lawyers and laymen, as its manner and material out- 
distance its immediate connexion with the American supreme court. Here, a 
prominent leader of the bar, a well-known scholar, a successful teacher at 
Harvard, a widely-read author, an experienced administrator, and a man who 
has seen much of many lands brings to his subject no wistful thinking from 
an ivory tower, no cloistered theory. The wisdom of all his great experience 
colours his entire discussion, and the judicial process is examined with 
sympathetic practical insight. We get far away from those endless studies 
of the supreme court—institutional or as a group of men, geographical, 
geneological, psychological, doctrinal obsession—and pass into a world of 
life’s philosophies. He sees his subject not merely within the portals but 
from without, against the social demands and the social expectations which 
the American people make on the court. So careful is his observation, so 
deep and challenging his thinking that the pages which illustrate them simply 
demand attention with the onrush of ideas. It would seem that Mr. Curtis 
feels that he has a revelation—and that the time is short. 

We all know that the supreme court plays and is destined to play an 
extremely important part not only in the drama of American law but in that 
of American life. We know how it galvanizes into practical daily activity an 
eighteenth-century fundamental document and how down the years it has on 
the whole made it a remarkable instrument for progress. What Mr. Curtis 
does is to bring into almost dramatic relief the manner and method of all 
this, and how and why its judgements are something more than mere law, 
but are in truth great creators of national policy, checked alone by judicial 
self-restraint. In relation to the other branches of government, Mr. Curtis, 
with this necessary self-restraint always in view, writes with sobriety and 
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wisdom. The power of the court is literally tremendous; it is as it were a 
vital part of the American folk-lore and ways of life. Cardozo’s warning 
in relation to the unexpressed premisses must then be carefully watched; but 
fearless courage must be the incentive in the face of invasion of democratic 
rights if it would continue to enjoy its remarkable position. Indeed, such a 
courage will always cover up a multitude of “sins,” and call for continued 
national toleration and trust. Above all, the judges must have a philosophy 
of life, for mere law, mere legal learning and skills ill-suit any modern court, 
least of all the American supreme court. This philosophy must not be some 
vague idealism, some lip-service to one or many of the theories of law which 
almost overwhelm our understandings. It must be a philosophy with its seats 
among men, but with an atmosphere which will purify the mind, purge out 
abstractions, destroy absolutes, and enable the American people, trusting judical 
process, to draw out of their daily treasure-house new and creative things. 
Few will read the closing discussions of the present court without acquiring 
some reasoned insight into that process in these tremendous days, and without 
a realization of the values that come from points of view presented by a legal 
philosopher who knows by wide experience in law, in court, and in life the 
events and their challenge. The court must remember that it is “part of our 
government,” that all it does must be “from inside the legal tradition,” from 
which in some inexplicable way it derives respect—‘‘a court of law;” that it 
must have “wisdom,” for itself and the people; “prudent” and “wary” because 
“oddly and yet characteristically, its power is greatest when it is least war- 
ranted by the Constitution ;” “wariness’” which is “a selfishness which is more 
self-discipline than self-seeking. It is discretion. It is fear . . . who of us 
can do this part of the job best?”’; “the court must sail by the wind as well 
as by the stars;” no special interests must give rise to the suspicion of 
partizanship; “where the democratic process is itself attacked, the Court 
should exercise less than no restraint ;” “the court must do for our daily needs ;” 
“the function of the court includes philosophy as well as law and statesman- 
ship . . . a critic of abstractions ;” “the function of philosophy is a double one, 
first of harmonizing these abstractions by assigning to them their right relative 
status as abstractions, and secondly of completing them by direct comparison 
with more concrete intuitions of society, and thereby promoting the formation 
of more complete schemes of thought. Philosophy is not one among the 
many social and political theories . . . it is the survey of them all .. . and it 
brings to its task, not only their evidence, but also its own appeal to concrete 
experience, confronting them with concrete fact . . . out of a confusion of 
which we may be only half aware, [a philosopher] will articulate our creed 
for the era. That is what we expect the Court to do for us.”” We may well 
ask “who is sufficient for these things?” Mr. Curtis’s pages will at least 
suggest answers, not merely in the text but in the fortifying notes. 


W. P. M. K. 


Privacy and the Press: The Daily Mirror Press Photographer Libel Action— 
Lea v. Justice of the Peace, Ltd., and R. J. Acford, Ltd. Edited with an 
introduction by H. M. Hype. London, Toronto: Butterworth and Company. 
1947. Pp. v, 250. (6/-) 
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Mr. H. Montcomery Hype, former assistant editor of the law reports, has 
performed a real service to the public and to the profession in editing, with 
an introduction, a verbatim report of the libel action of Mr. Thomas Lea 
against the publishers and printers of The Justice of the Peace and Local 
Government Review, before Hilbury J., in the king’s bench division, March 
12-14, 1947. First of all, from the point of view of the public, the trial brings 
out in a challenging manner the old irritating social problem of the intrusion 
of the press on the privacy of the subject. The suit itself arose out of the 
intrusion of the plaintiff, a press photographer, on private property during a 
wedding reception, when uninvited and after being informed by the bride- 
groom not to do so, he took a photograph. This incident resulted in the 
prosecution and conviction of the bridegroom for assault and damages to the 
plaintiff's camera. The whole episode was severely commented on in The 
Justice of the Peace and Local Government Review. The press photographer 
then began an action against the printers and publishers of this journal, which 
was admittedly financed by the Daily Mirror, and the defendants pleaded 
justification and fair comment and judgement was given in their favour with 
costs. No one can read the full account of the action as provided by Mr. Hyde 
without finding the question of his privacy against uninvited invasion some- 
what clarified not merely by general and particular remarks of the judge 
but by the entire arguments; and the press ought to learn their position which 
is brought into acute prominence. “I do not think,” said Mr. Justice Hilbury 
in his judgement, “it can be too strongly emphasized that in this country the 
press has no right to go upon private property or into private places, and 
that the standard of conduct and manners demanded of them is as high a 
standard as should be demanded of every citizen in a civilized community” 
(p. 229). Plaintiffs in proposed suits for defamation will have certain chal- 
lenging questions brought before them requiring careful examination before 
they commence their action. For the profession, there is an admirable illustra- 
tion of “how an erroneous impression of certain facts created in the course 
of summary proceedings before a magistrate can be corrected through the 
medium of a subsequent civil action in the high court concerning the same 
facts and parties” (p. 4). With this end in view, Mr. Hyde provides in an 
appendix an account of the proceedings at Bow Street police court, which 
were commented upon in the alleged libel. In addition, the profession will 
read with the greatest interest the discussions between Hilbury J. and learned 
counsel on both sides on justification, malice, and fair comment. An admirable 
and practical social and legal document. 


The Medieval Idea of Law, as Presented by Lucas de Penna—a Study in 
Fourteenth Century Legal Scholarship. By W. Uttman. London: Methuen 
and Company. 1946, Pp. xxxix, 220. 


Ir is with unqualified pleasure that we welcome Mr. Walter Ullman to the 
small and select circle of writers who have helped to bring to light and to 
expound medieval legal thought. He is an exile for the faith that is in him, 
and we owe to that exile a work of fine scholarship, to which Professor 
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Hazeldine contributes an illuminating introduction on the legal and_ political 
ideas of the post-glossators. We have already come in contact with Mr. 
Ullman’s work in the learned periodicals and were impressed with its quality. 
His monograph ought at once to establish him securely in the group of 
scholars to which we have referred. Lucas de Penna (born about 1320), a 
Neapolitan legist, has been overlooked among better-known writers, and we 
must confess that to us he was scarcely known beyond Bodin’s and Savigny’s 
references to him. We are now able, thanks to the zeal and enthusiasm of 
Mr. Ullman, to appreciate his importance not merely for the value of his 
work but as a critic of the dialectic of the post-glossators. Mr. Ullman has 
set out to disclose and discuss Lucas’s legal doctrine, and here we would 
note how influential on it were the writings of John of Salisbury. Mr. Ullman 
presents us with an illuminating picture of Lucas’s career in which all the 
available sources are used to illustrate his activities as scholar, practical 
lawyer, judge, writer, as a member of the Neapolitan school of law and as a 
distinct figure in Neapolitan legal thought. He has also fitted his life and 
activities into the moulding influences which are examined with a fine apprecia- 
tion—the law, the current philosophies, the christian literature, medieval 
scholasticism (especially John of Salisbury), and a good knowledge of classical 
literature. In this connexion the comparison with the methods, material, and 
manner of the English schoolman is extremely well done. It is clear, from 
the exposition, that Lucas’s doctrines in relation to social ethics “were erected 
upon the foundations which John set forth in his Policraticus;’ and Mr. 
Ullman suggests that in becoming the herald of the humanistic epoch, Lucas 
may have relied on John’s influence in providing the “first humanistic com- 
mentary of law.” Most interesting of all are the admirable six chapters in 
which Lucas’s legal doctrines are examined—the foundations and nature of 
law, customary law, the application of law, the administration of law, the idea 
of crime, social and political conceptions. Lucas, of course, is the child of 
his age, dealing with eternal absolutes and a natural-divine law, much of 
which appears to us not merely vain idealism but out of tune with the actual 
in medieval life. However, out of the contemporary history and thought, so 
well illuminated by Mr. Ullman, Lucas emerges as a singularly interesting 
figure—indeed for us in himself, through Mr. Ullman’s diligence, almost a 
new figure—in the intellectual ferment. We learn something about justice 
and equity, about legal sources and custom, about the civil law and most 
interesting much that is far in advance of his age in criminal law, and much, 
that is still of permanent value, of his conception of the individual citizen in 
relation to his personality and civil status, and of his “right to live.” We 
must, however, be careful to point out that Mr. Ullman’s approach is confined 
to a historical investigation. He has avoided attempts to present Lucas’s 
theories as modern rather than medieval. 

It would be impossible to overpraise this accomplished and scholarly 
treatise. It will take its place as a permanent contribution to the literature of 
medieval legal thought. Mr. Ullman has brought to it acute judgement which 
flows from careful erudition. He writes in a manner fortified by the scholar’s 
deep sense of responsibility, the difficulties of his task, the exacting nature of 
research in medieval sources, and the modesty which his undertaking demands. 
The result is a work which lifts him at once into a secure place in this field. 
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The text is clear—clearer indeed than we might have hoped for in the exposi- 
tion of such clashing ideas; the notes are excellent, and Mr. Ullman makes 
use of them not merely to help in translating examples of Lucas’s Latin 
(which he gives us as far as possible because of its personal notes and as a 
forerunner of the Latin of the sixteenth-century humanists), but, most 
important, to set Lucas in his place in contemporary scholarship and to give 
us as far as at all possible within reasonable space “a rounded whole of 
fourteenth-century legal scholarship, Lucas de Penna being the central figure.” 
The bibliography and index are more than worthy of the learned text. 


9s Bo. es Bo 


Aviation Accident Law. By C. S. Ruyne. Washington, D.C.: Columbia Law 
Book Company. 1947. Pp. 315. 


THos—E members of the profession who have followed Ludditt and Others v. 
Ginger Coote Airways through trial and appeal in British Columbia, appeal 
in the supreme court of Canada ({1942] S. C. R. 406), and finally to the 
judicial committee ([1947] 177 L. T. 334) confirming the higher provincial 
and Canadian courts in the matter of conditions on tickets widely restricting 
liability, will welcome Mr. C. S. Rhyne’s treatise. He is an outstanding 
authority in this field and is chairman of the aeronautical law committee of 
the American bar association. His professional and administrative experience 
and his well-known writings on legal aspects of aeronautics, such as his 
annotations on the American Aeronautics Act and his excellent discussion 
of airports and the courts, allow us to expect a comprehensive and authentic 
work. In this we are not disappointed. For here we have, as the sub-title 
points out, “a complete collection and analysis of all reported court decisions 
involving aircraft accidents with a reference to legislation and international 
conventions which have application in this field.” The collection is not drawn 
merely from American sources, and many come from the British Common- 
wealth. It is a commonplace to point out the importance of the subject; and 
when we recall the activities of the American bar association, or state aviation 
officials, of the air transport association, of the national conference of com- 
missioners on uniform state laws, of the civil aeronautics board, of the state 
department, we may well ask ourselves what is going on in Canada. Mr. 
Rhyne has divided his survey into a scheme of first-class presentation: aircraft 
operators as common or private carriers; types of aircraft accidents; liability 
of those responsible for defective work or equipment; damage to baggage 
and express; liability of bailees of airplanes; violation of apposite law; 
inspection in relation to the issue of negligence; proof of cause of accidents; 
defences; workmen’s compensation; insurance; international aviation; with an 
appendix of the Warsaw convention of 1929. It may well be that Canadian 
law does not allow us to gain benefit for this entire scheme, but there is much 
that is common. Nothing then could be more important than a study which 
will undoubtedly widen knowledge and throw light on aviation accidents. 
Every aspect of the scheme is examined with the greatest care and the text 
is fortified with the widest possible references, so that there can be little or 
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no excuse for anyone interested in the subject remaining ignorant and ill- 
informed. It is worth while to note that the law as laid down in the Ludditt 
Case (supra) is against that in the United States, where in general the 
provisions, discussed and supported in that case, are against public policy. 
It would seem then that the English and Canadian law permitting a liability 
limitation if properly contracted is not followed by American courts. In 
addition to the excellent and comprehensive discussion of the admirable 
scheme, Mr. Rhyne has conferred further benefits. His table of cases (and 
the notes) contain references to all the available reports; the bibliography is 
fortified by the provision of three closely printed pages of references to articles 
in the law journals and reviews (we miss an interesting study by A. H. Tuttle 
and D. E. Bennett “Extent of Power of Congress over Aviation,” in 5 
University of Cincinnati Law Review, 261); the index is comprehensive and 
analytical. The entire work, in concept, in method, and in accomplishment 
is much more than the product of a work-a-day lawyer; it is without doubt 
that of a scholar. There is an interesting, if somewhat personal foreword, 
by the Honourable Senator McCarran of Nevada, whose interest in aviation 
law is known far outside the United States. 


Pitt Cobbett’s Cases on International Law. Edited by W. L. Wacker. (Ed. 6, 
vol. I, Peace.) London: Sweet and Maxwell | Toronto: Carswell Company]. 
1947. Pp. xix, 416. (37/6 net) 

The Covenant and Charter. By J. L. Brierty. (The Henry Sidgwick Memorial 
Lecture, 1946.) Cambridge: At 7 University Press [Toronto: Macmillan 
Company of Canada]. 1947. Pp. 28. (45c.) 


Mr. W. L. Waker has edited with distinction and judgement the sixth 
edition of Pitt Cobbett’s well-known selection of cases. To a large extent he 
has followed the previous edition, but he has in some degree rearranged the 
book to its great benefit, and he has added twenty new cases while retaining 
most of those selected by Pitt Cobbett. He is careful to point out that it is 
not a “case book” in our sense and use of that term. On the other hand, 
the study of international law does not easily lend itself to the minute case- 
book method; and this is said in no detriment to such selections as those of 
Scott and Jaeger, Hudson and Fenwick, and certainly not in connexion with 
the admirable select documents edited by Mr. H. A. Smith, which we trust 
will now be continued. Mr. W. L. Walker’s edition is a scholarly example 
of how to bring up-to-date and exemplify the original purpose of Pitt Cobbett— 
“a useful companion to existing text books.” In carrying out this aim, he 
has reverted to the original method of type and he has given the comments 
in smaller print. The point is unimportant perhaps, but it serves to emphasize 
what Pitt Cobbett is and is not. He has not sought to use the name of an 
established work for the purposes of an entirely new book, and in such a field 
his discretion must be appreciated. The notes still remain, for those of us 
who use the reports and direct students to them, of the greatest value, and 
Mr. Walker deserves our thanks for their careful revision and modernization. 
We would like to see Buron v. Denman ((1848) 2 Ex. 167) brought into 
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contrast with Johnstone v. Pedlar ({1921] 2 A. C. 262), and perhaps a complete 
section dealing with a state of war as illustrated in such cases as Kawasaki 
Kisen Kabushiki Kaisha of Kobe v. Bantham S.S. Company ({1939] 2 K. B. 
544). It is well to point out that the book will be most useful to students not 
only of international but of constitutional law; and from this point of view 
the section on nationality certainly needs a discussion of the recent Canadian 
Citizenship Act, especially in relation to part 11 of the British Nationality 
and Status of Aliens Act. Might we suggest also select references, if at all 
possible, to articles in the law journals? For example, the section on 
arbitration could well be improved in this connexion. Finally, this admirable 
and practical treatise ought not to be issued without references to the reports 
in the table of cases. This is an increasing evil among law publishers and 
it takes away the value of such a book. It may be that the paper shortage 
has something to do with it; but it might be possible to work out some scheme 
which will fit into the economic situation. A useful appendix deals with the 
League of Nations and the United Nations organization. 

The mention of those two schemes gives us opportunity to draw attention 
to Professor J. L. Brierly’s first-class comparison of the covenant and the 
charter. We wish that it could be read by everyone, but especially by those 
who speak and write on the future of war and peace and by those who find 
time to organize all sorts of discussion groups, societies, and such like. Here 
in a few short pages the distinguished author brings the whole business down 
to the solid earth of raw realities. Nowhere else have we found the two 
organizations viewed so clearly and judicially in such a compressed space. 
Indeed, the very compression is most valuable for it enables the author to 
avoid dialectic, soporifics, doctrine, and wistful thinking, and allows him to 
view the hopes and fears steadily and whole. If this lecture were distributed 
free it would do much to avoid a mentality that “peace is just round the 
corner,” and that the United Nations will undoubtedly save us by its very 
existence. This faith in mere institutions is challenged by Professor Brierly 
and the challenge is indeed needed; for we are as much in danger of being 
lulled to sleep as we were from 1930 to 1939 by all sorts of rhetoric such as 
flooded the world about the League of Nations, and we may waken up (if 
we do) to find that the United Nations is just the League “writ large.” <A 
stimulating and challenging presentation. 


A Guide to Juvenile Court Law. By G. H. F. Mumrorp, (Ed. 2). London: 
Jordan and Sons. 1947. Pp. 150. (5/-) 


Crime and Punishment. By the Right Honourable the Viscount TEMPpLEWoop. 
London: Stevens and Sons [Toronto: Carswell Company]. 1947. Pp. 26. 
> 
(2s. 6d.) 


The Canadian Prison. By J. Kipman. Toronto: Ryerson Press. 1947. Pp. x, 
115. ($1.50) 


Tue theme of these three books, two English and one Canadian, is the same— 
crime and its control. Each is written with a different motive and from a 
different point of view. Mr. Mumford’s book is the second and revised edition 
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of his work first published in 1944. He is a solicitor and clerk to the justices 
of Gravesend. The book is pocket-sized, fully indexed, includes a handy age 
table and contains all the law, grouped and summarized in concise but readily 
intelligible form, relating to procedure in the juvenile courts in England and 
to the treatment of those who come before such courts. The term “juvenile” 
applies throughout to a “child” under fourteen years of age and a “young 
person” fourteen or upwards to seventeen, as defined in The Children and 
Young Persons Acts of 1933 and 1938 with which the book deals in large 
part. There is an excellent foreword by Mr. T. A. Hamilton Baynes, chair- 
man of the Birmingham juvenile court, the key-note of which is the emphasis 
which he places on the selection of good justices to preside over juvenile 
courts as a matter vital to their proper operation. He thinks that a good 
justice should have a general knowledge of social conditions, be open-minded, 
analytical, eager to learn and willing to take the trouble to check the effect 
on the juvenile of any order made by the court. A brief introduction is 
reprinted from the first edition sketching the development of the law relating 
to juveniles during the past century and referring to The Children’s Act of 
1908 as the turning point from savage to enlightened treatment of children. 

The book itself is‘entirely impersonal. It is meant to be a guide to 
practice for those concerned with the subject and is ideal for that purpose. 
Its chief value for Canadians is the opportunity it affords for comparison 
and the food for thought it provides regarding procedure and treatment here. 
There, as here, the main consideration is the welfare of the child and the 
same humane and reformative principles are apparent in the treatment of 
children. The legislation makes it clear that, in dealing with children charged 
with offences, the court is bound by the usual rules of criminal law and 
procedure and that the court has no jurisdiction to consider the child’s environ- 
ment or need of guidance unless and until a definite “finding of guilt” has 
been made. Whipping of “children,” six strokes of a birch rod, is permitted 
in certain cases “as soon as practicable” after the finding of guilt, and “young 
persons” in certain cases are called upon to elect between summary trial in 
juvenile court and trial by jury. There is something to be said for the former 
as a means of having a matter over and done with quickly and the provision 
does emphasize the fact that the English juvenile court continues, realistically, 
to place some emphasis on the efficacy of retribution for wrong doing. The 
provision for election assumes more wisdom on the part of a “young person” 
than we are willing to admit here in those geographical areas where our Act 
applies. Outside those happy areas, humane principles relating to children 
charged with offences being practically non-existent, we assume that a child 
is wise enough to exercise the right of election. 

The court is usually presided over not by one but by three justices of 
the peace. It is reconstituted every three years, in London by appointment 
by the home secretary and elsewhere by vote of the justices concerned. In 
London, at least one justice must be a woman. Elsewhere, one should, so far 
as practicable, be a woman. The inclusion of women on the panel is in marked 
contrast to the general practice here in matters judicial, the writer of this 
review being the exception in both county and juvenile courts in Ontario 
which proves the rule. The wisdom of placing women on the panel to broaden 
the outlook of the bench can scarcely be questioned. The plural bench too, 
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while impracticable in our country with its vast areas and scattered population, 
would be conducive to more considered and broader findings. 

The book deals also with the civil jurisdiction of the court in care and 
protection cases, in cases of juveniles refractory or beyond control, and of 
offences under the Education Acts. It deals with the Mental Deficiency Act, 
the Adoption Acts and matters of special interest to police and probation officers. 
Mr. Mumford has done a thorough job of compilation and has produced a 
manual which should be invaluable to all those connected with the administra- 
tion of justice relating to juveniles in England. A book of the same nature 
is long overdue here. 

The second book, Crime and Punishment, is a lecture delivered by Viscount 
Templewood on January 1, 1947, on invitation of the newly formed depart- 
ment of criminal science in the faculty of law at the University of Cambridge. 
It inaugurated a series of lectures to be given in the university by visitors 
pre-eminently qualified to speak with authority on the problem of crime and 
its control in Great Britain. The lecturer must have stirred his listeners for 
he deals with his theme as a “very human problem.” His address rings with 
sincerity. It is illustrated by compelling statistics and closes on a note of 
eloquence. He thinks an attempt should be made to apply scientific methods 
of study to the problem as a whole. However, he approaches the problem 
as an administrator rather than as a scientist, relying on his experience in 
administration as home secretary and his personal investigations to provide 
the material for his remarks. These led him to the conviction that juvenile 
delinquency is the fundamental problem of crime and its prevention and that 
the key-question of penal reform is the treatment of the young. He uses the 
term “juvenile delinquency,” not in the same sense as Mr. Mumford, but in 
its widest sense to cover offences of all young people under the age of twenty- 
one years. 

He shows the great increase in convictions against young persons during 
the period between 1909 and 1945 and points out that judges and magistrates 
are not taking proper notice of available statistics regarding recidivism, for 
they are continuing to send these young persons in ever increasing numbers 
to prison where they get the worst possible treatment for their reformation 
while the numbers of young persons whom they send to Borstal are actually 
decreasing. He deals with the growing, haphazard, and unscientific use of 
probation, and points out that neither probation nor imprisonment has succeeded 
in checking the growth of juvenile delinquency because neither is focussed 
sufficiently on the essential need of training for the offender. Where training 
is wisely applied as in approved schools or Borstal and followed by after 
care, the results are notably more satisfactory. However, he feels that. 
because committals to approved schools or Borstal naturally involve long 
periods of detention which would rightly be regarded as excessive if imposed 
for insignificant offences, there should be alternative methods of treatment 
and he enumerates several excellent suggestions along that line. These include 
payment of earnings to young prisoners for intelligent, constructive work an: 
an investigation and revision of the use of probation and the erasing of 
the conviction from the records if the probationer makes good. 


He suggests 
too the abolishment of the name “Borstal” as 


failing to show the great 
difference among its many branches, and the reclassification of penal training 
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under names denoting the central objective of training and reform. He 
stresses the fact that, since the central problem is the prevention of crime, the 
punishment must fit the criminal, not the crime. In conclusion, he points out 
that offenders have usually lacked proper home life and useful training. They 
are untouched by religious influences and have no feeling of personal or 
social responsibility. “Theirs is a problem with a very hard core,” which can 
never be completely broken down but can be reduced by sensible and sensitive 
methods of penal treatment. It takes the “force and heat of moral fervour” 
to reach the root of the core which is moral. Therefore it is fortunate that 
growing numbers of magistrates and other officials are treating their penal 
work as a noble vocation of which the aim is the recovery of the offender's 
soul. He stresses too the devoted and successful work of certain religious 
communities. 

Discipline, technical training, constructive remunerative work, and moral 
and religious influences, these are the principal tools which the astute and 
experienced lecturer would use to regenerate the youthful offender. The 
address is imbued with the “force and heat of moral fervour” which he 
advocates. Though it deals with the problem of crime and its prevention in 
England, it is equally applicable here. The lecture could be read with advantage 
not only by every member of the bench and bar here, but also by every citizen 
of Canada who has the welfare of his country and the well-being of its young 
people at heart. 

The third book, The Canadian Prison, is written by a man who knows 
from experience how necessary it is to turn the full light of day on the cold 
facts relating to penology in Canada, a man who has given his best efforts 
for thirty-five years to achieve prison reform and adequate after-prison care 
in this country. He is the executive secretary of the prisoners’ aid and 
welfare association of Montreal, the journalist and penologist, Mr. John Kid- 
man. There is a brief foreword by Mr. J. A. Edminson, himself a_well- 
known and colourful advocate and worker for penal reform and imbued with 
the “force and heat of moral fervour” advocated in the lecture previously 
reviewed. The writer has painstakingly compiled the history of penology in 
Canada. It is a fascinating story of a continuous and earnest, but well-nigh 
futile, struggle for reform from 1867 to 1946, including a roster of names 
well known in the legal, business, and religious world. He tells of the repeated 
awakening of the public conscience resulting in public investigations followed 
invariably by public apathy and non-implementation of reports and climaxed 
by the Archambault Report of 1938. That report answered all the hopes of 
the crusaders for reform. It was founded on moral and scientific principles 
and, if implemented, would have marked the opening of a new era in the 
treatment of crime in Canada. Due in part to the war and in part to another 
attack of public apathy, this Report too has in large part been gathering dust 
in the public archives, and the battle still remains to be won. Aptly, the 
writer compares the battle to that character in Greek mythology, Sisyphus, 
doomed to roll a heavy burden up to the summit of a hill only to find that, 
just as he was about to reach his goal, the stone rolled down the hill, and so 
ad infinitum. 

He deals scathingly with conditions in penitentiaries, reformatories, and 
jails, making it clear that the greatest progress in penal institutions to date, 
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as well as the chief implementation of the Archambault Report, is found in 
provincial reformatories. Had his book been completed in 1947 instead of 
1946, I am sure that he would have hailed with enthusiasm the far reaching 
improvements made this year in Ontario reformatories, particularly in the 
opening of the new reformatory at Brampton, recently inspected by the 
reviewer, which embodies all the modern ideas relating to the treatment of 
young offenders who are good custodial risks, including the use of academic, 
technical, and moral training, adequate exercise, organized sports and wise 
discipline. Its aim is to return any boy, committed to the reformatory for 
at least nine months, to society prepared to earn his living and to withstand 
further temptation. This promising experiment is one of the most encourag- 
ing to date. 

Mr. Kidman attributes government inaction in large part to the fact that 
prisons are administered by departments of government too busy to take care 
of the work. He favours taking such administration from the prosecutory 
departments and placing it in the welfare department or its equivalent, as 
has already been done in Ontario. This would relieve the department of 
justice or of the attorney-general and would create an entirely new atmosphere 
as well. He would further implement the Archambault Report and open penal 
institutions to public scrutiny by having visitation committees appointed for 
certain terms-to make regular investigations and annual reports. 

As did Viscount Templewood, so does Mr. Kidman stress the importance 
of parole properly administered and of probation as alternatives to imprison- 
ment. He stresses particularly the menace of the county jail, the “cess pool” 
of our system, through which ninety thousand persons pass each year, to 
many of whom the life-buoy of probation might be thrown. Where there are 
committals to any institution, he would have parole precede and form a 
corridor to full liberty. 

He deplores the fact that there is no system of legal aid for indigents, 
many of whom might be saved a prison term by adequate legal assistance. 
He would provide this at public expense and would prohibit the police from 
advising any accused person to plead guilty. There is an inferred and justly 
deserved criticism of the Canadian bar association for stressing the necessity 
of legal aid for so many years and yet doing nothing about it. He points 
out that it is the poor who suffer most from the majesty of the law in 
Canada and quotes the words of Lord Buckmaster at the meeting of the 
Canadian bar association in Winnipeg in 1925, “What steps are we going to 
take to remove from our profession the reproach that the poor man cannot 
get the same even-handed justice as the rich?” Twenty-two years later, the 
same answer could be given to the question, occasional assistance in individual 
cases by sympathetic barristers; organized assistance, none. As the reader 
finishes this absorbing book and lays it down, he must be struck by the 
heartlessness and stupidity of an otherwise progressive nation which, at 
immense cost to itself in money, sacrifice of christian principles, and loss of 
potentially good citizens, maintains a medieval and inhuman penal system. 


The courts are bound to administer the law as it is, a fact strikingly 


exemplified in the recent trial of a fourteen-year-old boy for murder in 
Kingston. We must blame ourselves for that triumph of geography over 
humanity. Perhaps, until the necessary reforms are achieved, a wiser use of 
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existing facilities could be made if every member of the criminal bench made 
full use of the present provisions of the Criminal Code relating to probation 
of first offenders and also made a personal inspection of any institutions to 
which he commits offenders. 

While Mr. Kidman covers the whole field of penology in Canada with- 
out emphasis on any particular class of offender, he adopts unreservedly the 
recommendations in the Archambault Report which stresses, as does Viscount 
Templewood, the theory that the key to the solution of recidivism lies in the 
treatment of the young offender. He has done Canada a great service in 
writing this book. 

HELEN KINNEAR 
Judge’s Chambers, Cayuga. 


The Trade-Mark Act of 1946. Analysed, annotated and explained by H. A. 
TouLMIN, Jr. Cincinnati: W. H. Anderson Company. 1946. Pp. x, 224. 
(With a 1947 Supplement containing Rules of Practice and Forms in Trade 
Mark Cases. Pp. 88.) 


THIs is a work which purports to contain an analysis and discussion of the 
United States Act of 1946 on trade marks, known as the Lanham Act. The 
history and origin of trade marks is treated in three pages, of which more than 
half is taken up by quotations. One hundred pages are occupied by the 
reprinting of the sections of the statute, each section being followed by some 
comments and explanations by the author. A section is devoted to comparing 
the new act with previous acts and a further section is supplied of questions 
and answers. Thirty-three pages are occupied by extracts copied from exist- 
ing official sources and thirty-one pages are occupied by reprinting the statute 
which has already been printed as the main part of the book. 

Since the Lanham Act was passed there has been published a plethora 
of articles and pamphlets and a few books, giving its text, explaining it, and 
commenting upon its meaning and effect. The present work is one among 
the many. 

The habit of putting on the market annotated text of statutes is one 
which is to be deprecated. A writer who proposes to give to the profession 
a text-book on any branch of the law must find himself handicapped to an 
extreme extent by adopting this form. A text-book ought, it is submitted, to 
be something more than an annotated statute: it ought to discuss the law in 
a more philosophical manner without being bound by the strict necessity of 
following the sections in numerical order. The type of text-book on the 
subject which follows this plan, and which merits approval, is The New 
Trade-Mark Manual by Daphne Robert. In extenuation, it should be pointed 
out that, by his choice of title, the author of the work under review gave some 
indication of the scope of his work, and no one who purchases a copy has 
ground for complaint when he receives what the title offers him. 


Harotp G. Fox 
School of Law, University of Toronto. 
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The Government of Canada. By R. M. Dawson. (Canadian Government Series.) 
Toronto: University of Toronto Press. 1947. Pp. x, 662. ($5.50) 


In the class to which it belongs—‘‘a descriptive account’’ of the government of 
Canada—Professor Dawson's monograph is easily first. No book, within the 
remote or recent past can be compared with it. Indeed, so true is this, that it 
may at once be described as the only monograph of its kind worthy of any serious 
consideration. Mr. Dawson has been diligent and careful in the printed materials, 
and his diligence in this connexion is practically exhaustive. Confining his study 
almost exclusively to the federal government and its relations with the provinces, 
he has done a commendable piece of work; and he writes clearly and soberly and 
at times with a quiet and suggestive sense of humour. He presents his survey in 
seven well-integrated parts: I, constitutional development; 1, the constitution; 
111, the executive; tv, the administration; v, the legislature; vi, the judiciary; vil, 
political parties. In the appendices, the British North America Acts, 1867-1946, 
are printed in full. No one can read these careful divisions—well cross-referenced 
and supported amply by references—without congratulating Mr. Dawson on his 
diligence; and even those more familiar with the actual workings will find much 
that is valuable, if for no other reason than that much is brought together almost 
for the first time in the sweep of Mr. Dawson's net. The fact that he has had 
wide experience with the civil service, with royal commissions, and such like, has 
done much to give an inwardness to the volume. It is true, however, that his 
activities have been mostly academic and apart from the daily functioning of 
government, and thus we find a good deal of what is nothing more than an analysis 
of facts and externals. The ‘‘patient’’ is not studied with inner knowledge, but 
has been extremely well read about. Mr. Dawson's limitations have been perhaps 
additionally accentuated, as he says, by the absence of specialized studies, and 
there may be something in his argument; but even for a ‘‘descriptive account”’ 
such as this, what is missing is rather sincere, honest, frank, and critical memoirs 
written by men of experience in the every-day workings of government, such as 
abound in the United Kingdom. Political biographies and autobiographies are 
no substitute for them, as we have found out to our cost after working through 
several sets of private papers. Any account, then, of Canadian government must 
remain to a large degree artificial and external apart from many such memoirs and 
apart from a much wider experience than that of the author. We are fortunate, 
indeed, that he writes with such inner knowledge as that to which we have referred 
and that he has so admirably used and studied the available material, and we can 
only welcome with sincerity a much more valuable book than any in existence. 
Of course, this criticism belongs to the vast number of books on government and 
political science (as it is called); and it raises at once the question of their educa- 
tional value in mental discipline. Mr. Dawson's book has its defects in this 
connexion, but they are far from being such as to outweigh its qualities. In 
addition, he has avoided (0, si sic omnes) minute legal discussions, which, especially 
in public law and statute law, require years of exacting legal scholarship, training, 
and experience; and his chapter on legislative powers is not disfigured by egregious, 
inexpert excursions into a field in which he would not claim authority. He has, 
thus, avoided some of those barren and amusing, if at times pathetic, waste-lands 
of fatuity which too often disfigure books on government; and he has escaped 
largely the proper criticism so recently made by Dean Pound of those writers 
on economics and government who, with airy nonchalance and with inexpert or 
no knowledge of the law, assume that they may read statutes, judgements, and 
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dicta, and pronounce on the legal systems on the basis thus afforded. Indeed, 
the late Mr. Lapointe has often told us of the added burden and increased troubles 
which came to him from these sources in relation to the revision or reform of the 
B.N.A. Act. His wisdom in this connexion is well rewarded, for what he has 
given us here is sober and modest. So much for a general view. Within the 
limitations which we have suggested, this is a clear, balanced, and judicial mono- 
graph, written with restraint, generally non-tendencious, informed with calm 
criticism. That it is largely “external’’ is unfortunate; but where such sincerity of 
purpose, such wide reading, and such evident desire to do the best in the circum- 
stances are present throughout, we can sincerely offer Mr. Dawson our congratu- 
lations and thanks for a volume which we have read carefully and.with profit and 
enjoyment. The more detailed criticisms which follow are only offered in the 
light of a new edition, which we believe will soon be called for. 

We cannot understand why it was necessary to give a short historical account 
of the developments. It is admirable and succinct; but surely students of Canadian 
government, even ‘descriptive,’ are not allowed to proceed to its study without a 
previous intensive training in British and above all in Canadian history? The 
dedication suggests that this is so. The matter is more than worthy of serious 
thought; for the absence of such study may help to explain in some little degree 
that lack of inwardness to which we have drawn attention. The method of referring 
to casesis uneven and incorrect. Weare surprised that a book issued by a university 
press should not have been carefully edited in this connexion since the author 
could not be expected to know it. The cynic within his narrow “‘field’’ may sneer 
at all this; but he only writes himself down as incompetent. We protest against 
“overseas” as an adjective (passim). Campbell v. Hall is referred to in too wide 
terms (p. 6); the case came under critical review in Sammut v. Strickland, {1938} 
3 All E.R. 693 (one of the last cases argued by the late Berriedale Keith). Did 
Canada send “eight” representatives to Charlottetown (p. 31)? It may be; but 
we have always relied on Edward Whelan for “‘seven."’ The'reference to possible 
disallowance in 1859 of the Canadian tariff is too broad (p. 52). The idea conveyed 
(p. 90) that the tradition and practice of an independent judiciary antedate by 
several centuries the Act of Settlement is supported by no references. We should 
like to have them, as all with which we are acquainted are against it. Mr. Dawson 
misquotes (passim) the B.N.A. Act, 1897, in that he regularly inserts an ‘“‘only” 
in the section referring to the tenure of superior court judges. The section follows 
the Act of Settlement where there is no ‘‘only’’; and both statutes preserve other 
methods of removal apart from a parliamentary address. Mr. Dawson is pleased 
to call them obsolete (p. 481); this is a dangerous procedure. We remember that 
in the parliament of the United Kingdom within recent years such other procedures 
were recognized. The reference to the powers of parliament in relation to new 
criminal offences is referred to as of 1924 (p. 105); but this makes too clear a subject 
much confused since that date. It is very doubtful if the king exercised a genuine 
choice in favour of Baldwin as against Curzon (p. 180). Two members of the 
cabinet at least saw the king’s private secretary who conveyed to him a protest 
against Curzon, and he acted on the protest. In reference to the governor-general 
(pp. 165 ff.), it ought to be made quite clear that in law he is nothing more than a 
mere “official” and in no sense a viceroy, irresponsible in law for his actions, 
either in the courts of his jurisdiction or of the United Kingdom. It may be true 
that the ‘cabinet as a body” is almost completely ignored by all statutes (p. 198); 
but certainly the ‘“‘ministers’’ are not and we presume they are the cabinet (cf. 8 
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Geo. VI, c. 24). The distinction hinted at between the Pure Spring Company Case 
(1946) and the Wrights Canadian Ropes Case (1947) is not quite as clear as Mr. 
Dawson suggests (pp. 323-4). The cases can easily be distinguished on the issues 
(see, for example, Poizer v. Ward, [1947] 4 D.L.R. 316, at p. 323). The criminal 
law is not completely codified and there are still crimes at common law (p. 459); 
while “sedition” is not defined in the Criminal Code (p. 75). The organization 
of the conservative members, under Mr. Bracken, into certain groups for special 
study of particular parliamentary topics is referred to as apparently something 
new (p. 450). As a matter of fact, the plan is derived directly from a similar plan 
originated by and effectively working under Borden. Judicial immunity from 
suit is not nearly so wide as is suggested (p. 475), and this immunity varies with 
the type of judge. Mr. Dawson, in printing the B.N.A. Act, 1867, fails to note 
among the amendments that the concluding paragraph of the “‘preamble’’ and 
the{whole of section 2 of that statute were repealed in 1893. The Statute of West- 
minster ought to be added. 

These are all small points and do not go to the substance of Mr. Dawson's 
achievement. Indeed, the fact that they are ‘‘small’’ bears ample witness to the 
author’s evident diligence in accuracy. The book is well printed and indexed; 
but the cases (with references to all the reports in which they appear) and the 
statutes referred to ought to be placed in separate tables. 


Inventions, Patents and Monopoly. By P. MEINHARDT. With a foreword by J. 
Mou.tp. London: Stevens and Sons. 1946. Pp. xvi, 337, 14. (25/- net) 


Tuts is a book which, as Mr. Mould points out in his foreword, should be helpful 
in interpreting to the ordinary citizen, as well as to the expert, the spirit and 
purpose of the patent law. It is a work which possesses that very rare quality of 
being interesting to both lawyer and layman. The existing law of patents, as 
Mr. Meinhardt discusses it, is given with an absence of detail which will serve to 
clarify many points in the mind of the lawyer, and to supply the layman with an 
understandable abstract of its principles. 

The learned author of this work is not so much concerned with the history of 
the monopoly policy and the patent system as he is with the present working of 
the system and with suggestions for its reform. It is perhaps to be regretted that 
Mr. Meinhardt dismisses the historical aspect of his subject in a mere two and a 
half pages for the thoughtful student will accept with little question the observation 
of Mr. Justice Holmes that “historic continuity with the past is not a duty, it is 
only a necessity."’ The learned author falls into the error (p. 30) of accepting the 
well-worn statement that “under the Tudors and Stuarts the patent system was 
abused to farm out monopolies to minions of the Sovereign in order to secure for 
them a source of income at the expense of the community.”’ This is a prejudiced 
view of history, the falsity of which has been long since demonstrated by the 
careful and scholarly historian. S. R. Gardiner, who wrote of this period of 
history with more authority than anyone, stated that the monopoly patents of 
those times were “by no means the mere makeshift contrivances for extracting 
money from the purses of the subjects which it has now for two centuries and a 
half been the habit to represent them” (‘On Four Letters from Lord Bacon to 
Christian IV, King of Denmark,” in 41 Archaeologia (1867), p. 219 at p. 226). 

Mr. Meinhardt is at considerable pains to discuss, in his chapters in part 111, 
the subject of ‘‘Abuse of Patent.Monopoly.”’ It is in this part that the learned 
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author's erudition combines with his practical experience to give a blending of law 
and economics by furnishing practical examples of a type which will appeal alike 
to lawyer and layman. He is fair and impartial in his examples and in his discus- 
sion, and it is obvious that he is a friend of the patent system, without neglecting 
the possibility of reform. 

In part Iv, the learned author discusses ‘‘Suggestions for Patent Law Reform.”’ 
No doubt the learned author realized that he was inviting disagreement and 
criticism when he was making his suggestions and it would be superfluous to point 
out that this reviewer’s disagreement on some points does not detract from the 
quality of Mr. Meinhardt’s work. It is at this point that disagreement is bound to 
arise. Mr. Meinhardt suggests two types of patent, the “licence patent’? which 
should carry no monopoly and entitle the patentee to a royalty only, and the 
“full patent” which should entitle the patentee to a monopoly secured by effective 
legal protection. A “full patent,” in Mr. Meinhardt’s opinion, should be granted 
only if the invention is of sufficient importance to deserve a monopoly, i.e., if it 
involves a substantial degree of ingenuity and is actually being worked or about 
to be worked (p. 229). 

This is not a new suggestion. It was made by the late Mr. H. E. Potts in 
his article in the Modern Law Review in 1944, ‘The Definition of Invention in 
Patent Law.”” But the suggestion demonstrates an inherent fallacy into which 
both Mr. Potts and Mr. Meinhardt have fallen. In suggesting that the “small” 
invention is entitled only to a small or limited form of protection they both forget 
two vital principles. In the first place, who is to decide which is a small and which 
is a big, important invention? This is a matter of value and discretion which has 
troubled the courts since the improper doctrine of inventive ingenuity first arose 
a century ago. In view of the antithetical opinions of the courts, as expressed in 
a constant stream of reversed judgements back and forth on the question of the 
presence or absence of invention throughout the whole of the common-law juris- 
dictions, it can be quite simply stated that a division into full and limited pat- 
ents based upon big and little inventions is completely unworkable. The little 
invention of today is, in many cases, the big indystrial operation of tomorrow, 
and this reviewer, for one, would dislike very much the onus of advising his 
clients whether to apply for a big or a little patent. In the second place, Mr. 
Meinhardt overlooks, as did Mr. Potts, the essential point of every patent 
grant—a point which is almost universally overlooked by both friend and foe 
of the patent system—that the ambit of monopoly protection is strictly con- 
trolled and limited by the ambit of invention. If the invention is small and 
relatively unimportant so equally is the scope of the monopoly created by the 
resulting patent. 

One cannot help feeling, in reading Mr. Meinhardt’s chapter on ‘‘ Preventing 
Abuse of Patent Monopoly,”’ that he has been somewhat influenced by the ‘“‘bad 
press’’ which Mr. Mould, in his foreword, so expressively suggests that patent 
systems in general have received. He thus falls into the delusion of accepting as 
a fact the popular canard about ‘‘suppression of patents.’’ Thus he speaks (p. 325) 
of ‘the danger that a patentee might abuse his patent by a wrongful suppression 
of the invention.”’” We have all heard this wearisome story. We all know of the 
marvellous device, to mention only one of this type, which will enable automobiles 
to be operated for five hundred miles to the gallon of gasoline but which has been 
bought up and ruthlessly suppressed by the oil producing and refining companies 
in their greedy search for profits. The sheer nonsense of this type of unfounded 








558 THE UNIversity oF Toronto Law JOURNAL 







rumour—for it is nothing more—was effectively demonstrated by the Second 
Interim Report, April, 1946, of the Patent Law Reform Committee (p. 6), which 
stated that ‘‘no satisfactory evidence of particular examples has been forthcoming. ... 
We have formed the opinion that this type of restriction has been much exag- 
gerated."" The learned author had this Report before him when preparing his 
work and it is, therefore, somewhat surprising to find him disregarding this 
statement, supported by thorough investigation and evidence, and basing his pro- 
posals for reform on an obviously non-existent situation founded on suspicion. 
Furthermore, Mr. Meinhardt states that as well as suppression of inventions 
“other abuses, such as the charging of excessive prices for patented articles and 
the prejudicing of trade and industry in the United Kingdom by the refusal of 
licences, etc., still occur in practice in spite of the existing legal provisions” (p.322). 
Asa lawyer, this reviewer is not prepared to accept such a statement without evi- 
dence and it would have strengthened Mr. Meinhardt’s case if he could have 
given proofs to back up his assertion. It is significant that he offers no evidence 
to controvert the Report of the British Patent Law Reform Committee on this 
point. 

Mr. Meinhardt is somewhat tender toward the “poor inventor,’’ the “small 
inventor” (pp. 294, 320) who, in his view, should receive a special and more 
sensitive treatment than others. It has not so far been suggested that owners of 
other types of property should receive a comparative type of protective and 
helpful patronage from the law and it is not clear why the distinction should be 
made in the case of patents. 

There are some minor defects in the work. To a lawyer, a reference in the 
foot-notes to the Reports of Patent Cases by volume and page without the name 
of the case seems somewhat incomplete. The date of the Statute of Monopolies 
is 1624 and not 1623 as given on page 31. The statement that ‘A copyright is 
given for a creation having some artistic merit’ (p. 39) is misleading. The house 
of lords in Walter v. Lane, [1900] A.C. 539 established the principle that copyright 
does not depend on merit. On the question of utility the learned author makes 
contradictory statements (pp. 47, 143). The use of the word ‘‘vet”’ (p. 53) without 
italics or quotation marks is somewhat startling. The statute is referred to in 
some places as the “Patent Act’’ and in others as the “Patents Act,” the latter 
being the correct designation. But these are minor flaws which do not detract 
from the excellence of the work. 

Mr. Meinhardt states (p. 30) that “the first patent for a new invention found 
in the records dates from 1561 and covers the manufacture of saltpetre.’’ In fact, 
the saltpetre patent was a relative latecomer. The first disclosed in the records 
appears to be the glass patent of 1449 to John of Utynam, followed in 1552 by the 
window glass patent to Edward Smyth and, omitting the mining patent of 1554 to 
Cranick, the grant by Elizabeth to Groyett and Le Leuryer for the making of 
white soap. Although granted in 1561, the same year as the saltpetre patent, it 
appears as a grant earlier in time on the records. 

In the bibliography one misses such important works on the subject as that 
by J. W. Gordon, Monopolies by Patents, and W. Hyde Price’s authoritative work, 
The English Patents of Monopoly. Perhaps the learned author would not resent 
the suggestion that, in later editions of his work, he would discuss his subject from 
a comparative common-law viewpoint, giving us some observations on how the 
British patent system operates when placed alongside those of the British Dominions 
and the United States. 
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Whatever disagreements this reviewer may have with Mr. Meinhardt’s 
suggestions for reform, and whatever criticisms he may make on minor points 
they do not detract from the obvious merit of this work or minimize its most 
valuable contribution to the literature of the subject. The learned author has 
given us a work which is a mental stimulation and a provocation to discussion. It 
should receive a wide circulation and ought to be read by lawyer and businessman 
alike. Mr. Meinhardt is to be complimented on having covered an astonishingly 
wide field of study with consummate skill and enviable ability. 


HarRoLp G. Fox 
School of Law ’ The University of Toronto. 


Selected Articles on the Conflict of Laws. By E.G. LORENZEN. (Signed ed.) New 
Haven: Yale University Press [Toronto: Ryerson Press]. 1947. Pp. v, 542. 
($12.50) 

It is significant that in this collection of twenty articles the author, now professor 

of law emeritus in Yale University, has put in the first place his article on 

“Territoriality, Public Policy and the Conflict of Laws.’ This article originally 

appeared in 1924, soon after the publication of the first of Professor W. W. Cook's 

leading articles on the conflict of laws under the title The Logical and Legal Bases 
of the Conflict of Laws. In these articles the two distinguished authors in their 
respective individual styles united in criticizing what is sometimes called the 
territorial theory of the conflict of laws, expounded notably by Professor Beale, 
and advocated an approach to conflict problems from the point of view of what 
seems right and proper to the forum in the light of social and economic consider- 
ations. At that time, however, Professor Lorenzen was already well known as 
teacher and writer in the field of the conflict of laws. The earliest article in the 
collection, on ‘The Renvoi,"’ appeared in 1910, and the latest ‘‘Extraterritorial 

Divorce,”’ appeared in 1945, so that the collection as a whole reproduces articles 

published during a period of thirty-five years, throughout which the author 

exercised an important influence on the development of Anglo-American conflict 
of laws. Incidentally, it should be mentioned that his Cases and Materials on the 

Conflict of Laws first appeared in 1909 and reached the fifth edition in 1946. 

The collection, of course, does not include the author’s separate book on the 
Conflict of Laws relating to Bills and Notes (1919), and, unfortunately as it seems 
to me, does not include his articles on ‘French Rules of Conflict of Laws’ (1927) 
and the ‘‘Conflict of Laws of Germany”’ (1930-1). The book and the two articles 
are typical of the author’s great interest in comparative law. This interest is 
manifest in all his writings. In connexion with any topic that he discusses he 
usually marshalls the case law and the non-judicial discussion relating to that 
topic in foreign systems of the conflict of laws, and then states his own views as to 
what is the best solution of the problem. 

Among the especially noteworthy articles included in the collection are the 
author's pioneer article on ‘““The Theory of Qualifications’ (1920), with a sequel on 
“The Qualification, Classification, or Characterization Problem” (1941), a second 
article on ““The Renvot” (1918), and articles on ‘‘The Validity of Wills, Deeds and 
Contracts as regards Form” (1911), “The Statute of Limitations,’ (1919), 
‘Marriage by Proxy” (1919), “Validity and Effect of Contracts” (1920), “‘The 
Statute of Frauds” (1923), “Polygamy” (1923), and “Tort Liability” (1931). 
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Although we may regret that the author has not added any supplementary 
notes bringing his articles up to date, we must nevertheless be grateful that a 
series of articles that must be consulted by every serious student of the conflict 
of laws has been rendered available in convenient form. The collection constitutes 
an impressive record of one phase of a great teacher’s activity extending over an 
extraordinarily long span of time. The topics discussed cover many of the funda- 
mental problems in the conflict of laws and even the older articles are of perennial 
importance. 


Joun D. FALCONBRIDGE 
Osgoode Hall Law School. 








A Manual of International Law. By G. SCHWARZENBERGER. (The Library of 
World Affairs.) London: Stevens and Sons. 1947. Pp. 1,428. (25/— net) 


The Crisis in the Law of Nations. By H. A. Situ. (The Library of World Affairs.) 
London: Stevens and Sons. 1947. Pp. vii, 102. (7/6 net) 


The International Problem of Governing Mankind. By P. C. Jessup. (The 
Claremont Associated Colleges Lectures.) Claremont, Cal.: Claremont College. 
1947. Pp. ix, 63. ($2.50) 


WE welcome Dr. Schwarzenberger’s Manual for several reasons: (a) it will introduce 
students to his study of International Law as Applied by International Courts and 
Tribunals, which we reviewed favourably in our last issue; (b) it will serve admirably 
to get them down to earth in a field where the ever accelerating distribution of 
words produces a corresponding retardation of thought; (c) it will introduce them 
to real issues; (d) it will provide a wise and very necessary guide in a vast literature 
where even experts move with insecure steps. The Manual is divided into two 
parts. In part 1, the general elements of international law are succinctly viewed 
under nine aspects. The learned author distills, for these beginners, the theories 
and such like, and brings the past of international law into the cold bitter light of 
the charter of the United Nations and of a world where atomic energy threatens 
every aspiration and challenges every hope. It is well that this should all be 
presented in short, precise, and realistic form; and the presentation is not only 
such as we should expect from the distinguished writer but is a remarkable witness 
to his appreciation of how undergraduates ought, today, to be introduced to the 
subject. The second part is admirable: the provision of problem-situations based 
on the first part and fortified with a most successful and scholarly system of 
references for each problem. We believe that any student who works through 
even some of these problems, with sincerity and application, will acquire an 
insight and a technique which will be of the greatest value to him both as a student 
and a citizen. Indeed, the non-professional reader may well find in this com- 
paratively short book a more practical guide to the subject than that to be culled 
with pain from many more elaborate volumes and from all the vast gospels abroad 
today for the world’s redemption. The author has placed lecturers in the subject 
under the greatest obligations; and whatever their views in a very “‘viewy"’ subject, 
they have available a Manual which ought to form an admirable basis for dis- 
cussions of specific and defined issues. The facilities for reference are excellent, 
except that we would have liked the report references in the table of cases. 
Professor Smith’s monograph ought to be read in close connexion with part 1 


of Dr. Schwarzenberger’s book, as it is in reality a suggestive and sober supplement 
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to it. It consists substantially of a course of lectures delivered at the University 
of Istanbul in 1946; the chapter on ‘“‘Law in the United Nations’’ appeared in 
International Affairs; the last chapter on ‘“‘The Problem of Rebuilding’’ is new. 
In first-class surveys, we are brought face to face with the past, with the crumbling 
and broken foundations, with processes of change in various aspects, with maritime 
law, with war in three dimensions—all leading up to the two chapters already 
referred to. It is a personal and professional pleasure to welcome a new book 
from an author of such established reputation, and what we specially appreciate 
is how—with sorrow but fearlessly, with realistic precision but unemotionally, with 
bold criticism but without illusions—the diagnosis of the world’s ills is honestly 
made. That the disease is desperate, we all in our hearts know. Professor Smith 
is convinced that the sooner we realize it with out minds the better; for the nostrums 
are many, the soothing syrups of shibboleths are manifold. There is little hope 
for the patient until we are prepared to view the whole situation in all its ugly and 
challenging realities. His note may be pessimistic; but it is infinitely better to be 
pessimistic than to build up all that world of unreality with which we slipped into 
the recent war. We congratulate the publishers on a series which is quite new in 
legal lists. They have given us two books, which read together will bring the sort 
of stark illumination which is so much needed. One day they will give us a series 
on the common law and daily affairs—not black-letter typical text-books of 
barren import, but functional and social. 

Finally, we have the brilliant lectures by Professor P. C. Jessup, whose 
scholarship and wide experience in practical affairs make him an outstanding 
commentator. He looks at all the projects past and present for world government, 
but he has no hesitation in reducing them to the ultimate issue of what is at once 
attainable; and he reiterates a warning, so necessary in an age when we seem to 
grasp at institutions as providing healing, that they are the last and not the first 
step in establishing a community. Did these lectures do nothing more than 
hammer home that truth, their value would be great; for thus we may hope to get 
rid of cant, of self-deceptions, and of gaily going down the frictionless slope of 
delusion into a ghastly tragedy. In addition, Professor Jessup submits the United 
Nations to a minute and practical examination. He sees the organization against a 
background of economic chaos, of communism, of power politics. He is not, 
indeed, without hope—greater hope than perhaps Professor Smith has—but he 
appeals to his fellow-citizens on the one hand not to be swept into a false security 
by more organizations, and on the other to bring their wide criticisms into line 
with knowledge, with domestic shortcomings, with the realities of their own 
actions. Claremont College has done nothing better, among all its annual lectures, 
than give Professor Jessup the opportunity which he has so well taken. The 
monograph passes far beyond lectures to the American people. There is scarcely a 
paragraph which is not suggestive. The style is clear and precise. Phrase after 
phrase is rich in challenge. Sentence after sentence calls for pause and self- 
examination. We only hope that it will be possible to make the lectures widely 
known, for they deserve a large and honest audience. 


Cases and Materials on Labor Law. By M. HANDLER, assisted by S. A. SCHLESINGER. 
(American Casebook Series.) St. Paul, Minn.: West Publishing Co. 1944. 
Pp. xxxii, 786. 
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THE content of Professor Handler's case book cannot be described better than by 
citing the titles of the eight chapters into which the work is divided: objects of 
labour combinations, picketing and the labour injunction, inducing breach of 
contract, the boycott, labour combinations in restraint of trade, construction and 
administration of the National Labor Relations Act, the collective labour agree- 
ment, and the union and its members. His approach is to appraise the means 
employed in the light of the ends sought. 

Of the approximately 700 pages of text which the case book contains, the 
major portion is devoted to what might be termed common-law material, i.e., 
labour law as laid down by the courts. Even the chapter on the collective bargain- 
ing agreement consists largely of decisions of the courts. However, the editor has 
included a certain amount of non-legal materia!, especially (but by no means 
exclusively) in the first chapter, ‘“‘to serve as a necessary background for the 
discussion of the legal issues presented in that and later chapters” (p. vii). It is 
the inclusion of this ‘‘non-legal’’ material that is of particular interest to us, not so 
much because it serves as a necessary background, but because of its wider signifi- 
cance in the training of the student for his professional duties. The student of 
labour law all too often comes to the subject with little knowledge of the economic 
and social forces that lie at the root of industrial conflicts. Consequently, in 
many instances, while the instruction he receives in the law school may give him 
a sufficient understanding of the technical legal doctrines dealt with in the de- 
cisions of the courts to enable him to pass his examinations (even with distinction), 
nevertheless, it may not afford him the sort of training which would qualify him 
to act as adviser in matters of labour-management relations. Professor Handler, 
following the growing practice of other case-book editors, has attempted, not 
without a large measure of success, to ensure that a student using his case book 
will become acquainted at least with the basic principles of industrial relations. 
He has included lengthy excerpts from cases, official documents, articles, books, 
and other sources, as well as comments of his own, on matters that are ordinarily 
taught in labour economics and other courses. He also gives a certain amount of 
significant statistical information on the extent of union organization, wages, 
hours, strikes, and so on. It is difficult to estimate the ratio of ‘‘legal’’ to “‘non- 
legal” material in this case book, because the bulk of the non-legal material is 
presented in fine type. We would estimate, however, that there is more non-legal 
material to be found in this volume than in most other case books on substantive 
law. The editor is to be congratulated on his choice of such material; he has 
obviously taken pains to present impartially the several points of view which vie 
for recognition. 

We regret that in the chapter on the National Labor Relations Act, Professor 
Handler has contented himself with presenting the jurisprudence under the Act 
largely in the form of excerpts from the board's annual and other reports. We 
presume that he resorted to this expedient to save space. However, it is an 
expedient which may easily implant in the mind of the student the notion that 
decisions of administrative boards constitute an inferior kind of law, a result 
which, we are sure, was far from the editor's mind. We should have liked to 
have seen included in the chapter on the collective bargaining agreement a more 
comprehensive discussion of the sort of problems that have to be dealt with at the 
bargaining table and of the manner in which they are resolved. The materials in 
the first chapter do not quite fill the bill. We should also have liked to see some 
consideration given to the handling of grievances arising under a collective agree- 
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ment, from the initial stages right through to arbitration. The student might 
gain a good deal by reading a few typical arbitration awards. The editor states 
in the preface that ‘it has been deemed desirable from a pedagogical standpoint 
to treat these questions at this stage suggestively rather than exhaustively”’ 
(p. viii). Nevertheless, we believe that even the limitations of a ‘‘suggestive’’ 
treatment would have warranted the inclusion of some additional ‘non-legal’’ 
material which constitutes the essential equipment of any lawyer who “sits in” 
on the negotiation of a collective agreement and which alone makes a collective 
agreement meaningful for the student. 

The editor tells us that he found it impossible to deal with the rulings of the 
National War Labor Board in the case book itself because of the rapidity of change 
in the law, and that he has covered that topic in a mimeographed supplement 
capable of periodic revision. It might be worth while considering whether case 
books on labour law should be produced in their entirety in loose leaf form, 
somewhat after the fashion of the various labour services, so that they may be 
brought up to date at frequent intervals. All in all, Professor Handler deserves 
high commendation for the way in which he has compiled his case book. In years 
to come, we shall look back upon it as an important landmark in the development 
of the ideal volume of teaching materials on labour law. 


J. FINKELMAN 
School of Law, University of Toronto. 


Theobald on the Law of Wills. By J. H. C. Morris. Ed. 10. London: Stevens 


and Sons; Sweet and Maxwell [Toronto: Carswell Company]. 1947. Pp. Ixxiv, 
639. 


Spendthrift Trusts. By E. N. Griswo_p. Ed. 2. Albany: Matthew-Bender 
and Company; New York: Prentice-Hall. 1947. Pp. xxxvi, 767. 


Problems in Probate Law, including A Model Probate Code, and Monographs. By 
L. M. Stmes and P. E. Basyre. (Michigan Legal Studies.) Ann Arbor: 
University of Michigan Press; Chicago: Callaghan and Company. 1946. 
Pp. li, 782. 


Cases and Other Materials on the Law of Wills and Administration. By P. MECHEM 
and T. E. Atkinson. Ed. 3. Brooklyn: Foundation Press. 1947. Pp. xv, 
732. 


Witn Mr. Morris's second edition of this standard work, which first appeared in 
1876, this reviewer is not troubled so much by a discussion of the work itself or 
the editor's impact upon it. Theobald on Wills is too well known and accepted. 
The present edition is in a very convenient size (thinner paper), more uniform 
make-up, with cases removed to footnotes, and reindexed. In addition, dates 
have been inserted for all cases, a very welcome change, particularly in a volume of 
this age, which cites so many pre-1891 cases. The editor's studies in private 
international law have made their impress not only in a rewritten opening chapter, 
but throughout the work. Some other parts are rewritten, particularly those 
dealing with legislative restriction on the testator’s freedom of disposition and 
with problems arising out of taxation. 
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But there are some matters which it seems ought to be noted even at this stage 
of a book's history. The largest raises the whole question of the purpose which 
this book is designed to fill. It is hardly a student's text (even if there are such 
things today in law); it is not a comprehensive treatise; it is not a monograph or an 
analysis of the reasons behind the rules, or of the possibly (and sometimes probably) 
improper courses which the law is following. It is more like a digest with its 
dogmatic short statements of rules, supplemented by many cases in footnotes 
without distinction as to obiter, sound ratio, or distinguishable ratio (passim; but 
cf. chapters Xvi and xxxuI particularly). It is true that periodical literature has a 
greater place for the type of work we suggest, and that the present editor has 
included some references to such literature. We agree with him that it would be 
merely irritating to refer to all the journals in which a case was discussed. Buta 
number of important articles, (e.g., on perpetuities, charities) are not noticed. In 
fact after the reference in the prefix to such literature, we were disappointed in its 
paucity. It is further true that in the portions of the work to which the present 
editor has put the remodelling touch, there is more critical analysis of the cases 
cited for propositions. But the work, on the whole, strikes us as lacking that 
desire to question, to verify, to distinguish, and to rationalize that is so funda- 
mental in the common-law mind. 

More specifically, we should like to see a discussion in or near chapter 111 
(general characteristics of testamentary instruments) of the various valid non- 
testamentary dispositions of property which in effect operate as of death. Such 
would include the problems of contracts to make a will (chapter x), of joint-bank 
accounts, insurance, trusts, etc. Chapter x certainly seems out of place between 
incorporation by reference (chapter 1x) and secret trusts (chapter x1), which 
might well be brought together with a greater emphasis on their essential dif- 
ferences which, as the editor notes (p. 63), are too often confused by the courts. 
And on this question we doubt if the statement (p. 55) that ‘‘a gift to trustees to 
hold upon the uses appointed by a letter to be signed by the testator is invalid”’ is 
supported by either of the cases cited. It may be true that a future letter cannot 
be incorporated into a will, but nothing but obiter would bar a secret trust created 
outside the will, yet indicated, as above, by a reference to a future letter. In 
chapter x1 (probate and its effect) we question whether the sentence, page 67, 
supported by note 33, is not too broad. It declares that after a grant of probate, 
no proceedings in chancery can have a legatee declared a trustee for those whom he 
has defrauded. A probate court cannot construe. It can strike out, but to do 
so may result in an intestacy and probably in a result not desired by the testator. 
A court of construction cannot strike out, but it may be that it can hold that the 
legatee who is apparently entitled on the face of the will holds on a constructive 
trust for those who would have taken but for the legatee’s fraud or undue influence. 
It is submitted, that while the latter cannot be postulated as the law in England 
today, its possibility cannot beand has not been effectively ruled out. Inchapter xiv 
on the Inheritance (Family Provision) Act, 1938, reference is made (p. 73) to the 
New Zealand statute of 1908 as the ‘nearest parallel’’ to the English. With the 
greatest respect, we think that of the many varieties of this type of statute, these 
two stand at opposite ends of the pole, that of New Zealand, originally of 1900, 
allowing the widest interference and largely copied in British Columbia (1920), 
while that for England is most restrictive, giving the courts very limited powers. 
Ontario (1929) would be a better parallel. At p. 92, we question whether a gift 
to erect a monument in a church is not more than an unenforceable direction, but 





REVIEWS OF Books 565 


is a valid charitable trust. In fact, it is submitted that Hoare v. Osborne, (1866) 
L.R. 1 Eq. 585 (Kindersley V.C.), cited in the note to this passage, so holds. In 
chapters XviI and XXviI, we get the idea that if there are two or more persons 
answering to the description (by name or otherwise) of a legatee under a will, and 
it is shown that only one of them was known to the testator, that one automatically 
takes. We should like to think things were that simple, but question whether the 
courts do not look in this case, assuming that they have first found a case of equivo- 
cation, to the testator’s alleged intention, rather than his knowledge, which it is 
true may be used in finding that intention. In chapter xL, on the rights as between 
life-tenant and remainderman, we should have expected some discussion of the 
duty, if any in England, to insure and the incidence of the premiums. 

On the whole, the text is brought up to date and new cases added, and to the 
extent to which it goes, it has again placed Theobald on Wills among the prac- 
titioner’s current tools. Any book on wills must, in the vast quantity of individual 
cases on thousands of word and fact variations, pick and choose citations. The 
important recent ones have been included. While much is made in the courts of 
getting at the testator’s intention from the language used in the circumstances of 
the testator, and much is made outside the courts of how this intention is ignored, 
the many decided cases can only be of help in ascertaining principles of interpre- 
tation, rather than precedents for itemized categories of facts. To repeat an 
earlier comment, Theobald, to a large extent, goes in one sense too far in this 
direction with dogmatic statements of principle too often unqualified, while in 
another its quantity of short principles looks something like the catalogue of facts. 
One further note: the editor speaks (pp. vi-vii) of the rather fashionable references 
in some quarters to rules of construction as obstacles rather than aids in discovering 
a testator’s intention, and adds that he has noted only two or three cases out of 
over 300 in which it seemed that the testator, ‘could he have been appealed to, 
might have been surprised at the interpretation placed upon his will.’’ Is this so 
worded deliberately? It does not say that in the balance of those 300 cases, the 
interpretation coincided with the testator’s intention, assuming he had one. 

A much different type of book is Dean Griswold’s Spendthrift Trusts in which 
there is a thorough examination of the basis for such trusts, and a minute dis- 
cussion of the development and present-day recognition in each of the jurisdictions 
in the United States. It is well to repeat what the author means by a spendthrift 
trust. ‘The phrase ‘spendthrift trust’ is used in this work to denote a trust in 
which the alienation of the interest of the beneficiary is restrained, although the 
interest is absolutely owing to the beneficiary and is not subject to any discretion 
in the trustee as to the amount the beneficiary is to receive, and is not measured 
by any personal standard, such as the support or needs of the beneficiary” (s. 51). 
To English and Canadian members of the profession, it is, of course, obvious that 
such a trust is definitely not possible as the law now stands. In the United States, 
however, such trusts are not only recognized in many states by common law, but 
have in others been made available by statute. They arose to satisfy the wishes 
and intention of the settlor, and they definitely fill a need. Witness the many 
attempts of common-law lawyers to tie up the beneficiary's power of alienation by 
so-called protective and discretionary trusts, which Dean Griswold makes clear 
are not part of the subject “‘spendthrift trusts," but which he treats in chapter vil 
under the heading ‘‘Related Types of Trusts.’’ This is the second edition of the 
work, and in the intervening eleven years, much case law and legislation have been 
added to the subject. In the major part of the work, the author has carefully 
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dealt with each jurisdiction separately and exhaustively: jurisdictions in which 
such trusts are recognized and those few in which they are not or in which their 
existence is doubtful; jurisdictions in which the trust exists by common law and 
those in which (particularly New York and other large eastern states) it exists by 
statute. The book concludes with a chapter on the future of spendthrift trusts 
and the danger, particularly to creditors in allowing an unfettered disposition of 
property by way of the spendthrift clause. The problem can best be dealt with 
by legislation, and to this end, there is included in appendix A a draft statute 
authorizing and regulating spendthrift trusts. This draft has already been used 
for the basis of legislation in two states, and shows in succinct form the author's 
views that trusts of this sort must be carefully regulated. Creditors are per- 
mitted to reach the life interest of a beneficiary to the extent that it exceeds $5,000 
a year, and to a certain limited extent when it does not exceed that sum. Spend- 
thrift trusts may not be created for the benefit of the settlor. Finally, in appen- 
dix B, there are forms of spendthrift clauses and of a will with such a provision. 
Throughout, the work is abundantly clear, full and satisfying to read. No re- 
vision of the trustee legislation in other jurisdictions can overlook the place which 
spendthrift trusts play in the lives of the citizens of the United States, and the 
place which such trusts might play in our own jurisdictions. 

The third publication in this group under review, Problems in Probate Law, in- 
cluding a Model Probate Code, consists largely of the code prepared for the probate- 
law division of the section on real property, probate and trust law of the American 
bar association. This code is to a great extent, though certainly not entirely, the 
work of the research staff of the University of Michigan Law School under the 
general responsibility of Professor Simes. The final draft or model code which 
appears in this work followed ten tentative drafts which were discussed by inter- 
ested persons throughout the United States. Following the code, there is a large 
number of memoranda which had been prepared by the research staff during the 
three-year period of study. These memoranda are primarily notes as to specific 
problems and particularly as to how those problems are treated in the various 
states of the union. We cannot but regret that this research did not take in a 
wider area than the continental United States, as would appear by the references 
throughout these memoranda. Finally, and most important from a comparative 
law point of view, at least in this reviewer's opinion, are the five monographs which 
appear as the last half of the volume and which are the work of Professor Simes and 
Mr. Basye, formerly research associate at Michigan. Each of these monographs 
has appeared in the Michigan Law Review (vols. XLII-XLIV). The most useful 
and fully discussed topics are (a) dispensing with ancillary administration (in 
Mr. Basye’s monograph entitled ‘Dispensing with Administration’), and (6) the 
function of will contests (being the fifth monograph by Professor Simes). Both 
of these subjects are dealt with from a broader point of view than that mentioned 
above with respect to the memoranda. Professor Simes’s treatment of the his- 
torical development of the proofs by probate in common and solemn form and of 
the true nature of the latter type of probate is particularly valuable. It is some- 
times disconcerting in practice for a Canadian lawyer to find that in many juris- 
dictions in the United States the usual remedy for next of kin who questions a 
will’s validity by requiring proof in solemn form has undergone serious changes 
wherein notice of the initial proceeding may deprive you of any remedy particu- 
larly after a short time lapse. One point on which we should like more enlighten- 
ment is the exact nature, originally, of a “grant” of probate after proof in solemn 
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form where there has been a prior grant after proof in common form. Isthere a 
second and separate “‘grant,’’ assuming the same document is successfully proved 
at both proofs? Or is the result of the second proceeding merely a ratification 
of the earlier grant? It might be important in connexion with statutes which 
permit proceedings within a certain time limit from the grant of probate, as does 
most dependants’ relief legislation. 

* By way of comment upon the code itself, we note particularly sec. 85 which 
declares that no will (subject to minor optional exceptions (a) in cases of estates 
under $1,000, and (b) in favour of the widow and minor children in estates up to 
$2,500 where such sum would be awarded in payment of a family allowance) shall 
be effective until probated; sec. 68 which provides in effect for probate, initially, 
without notice by a procedure largely similar to present-day English probate after 
proof in common form; secs. 106-7 which require a bond from executors unless 
expressly dispensed with by the testator (even in the case of such dispensation the 
court may require a bond); and sec. 84 which provides that on death all property 
devolves upon and vests in those entitled by the will or upon an intestacy, but 
during administration is entrusted to the possession and control of the personal 
representative. We should mention, too, that the code, though entitled Model 
Probate Code, covers what might be found in a Wills Act, an Intestate Succession 
Act, an Administration of Estates Act, a Surrogate or Probate Courts Act, a 
Dependents’ Relief (or Testator’s Family Maintenance) Act, and a Guardianship 
of Infants Act. Without treating it exhaustively we comment upon some of the 
more interesting provisions. Anyone of sound mind of the age of eighteen or over 
may make a will (sec. 45). Intestate succession is provided for along lines largely 
similar to (though avoiding the ambiguities of) the Canadian uniform intestate 
succession statute (sec. 22), but with one important exception: the class of next- 
of-kin closes with issue of grandparents. If none, then all goes to the state, fol- 
lowing the principle of the English 1925 legislation wherein the idea of looking for 
relatives back to Adam was abrogated. An illegitimate child inherits as legitimate 
in so far as his mother and her kindred are concerned (sec. 26). An adopted child 
for all purposes inherits as a child of his adopting parents, and does not inherit as 
a child of his natural parents (sec. 27). Dower is abolished (sec. 31), but certain 
protective rights are made in favour of the surviving spouse and minor children in 
respect to homestead and exempt property (secs. 42-3), and in respect of de- 
pendents’ relief (secs. 37-41). Holograph wills are permitted (sec. 48), and nuncu- 
pative wills may be made in very special circumstances—imminent peril of death 
(sec. 49). Marriage does not revoke a will, but divorce revokes any provision in 
favour of the divorced spouse (sec. 53). Jurisdiction with respect to construction 
of wills is given to probate courts (sec. 60). Testamentary guardianship is not 
recognized (secs. 196, 199, 203, et seg.). While much thought and labour have 
gone into this work, it is not so novel as to discourage adoption in the various 
states. On the other hand, it tends to meet certain changing conditions and at the 
same time to simplify the machinery of administration. One surprise to us is that 
real and personal property are still kept distinct (secs. 158-67), though any impor- 
tance to the distinction has largely disappeared. 

Finally, there is the third edition of Mechem and Atkinson's Cases and Other 
Materials on the Law of Wills and Administration. This work appeared subse- 
quently to the Model Probate Code, and there are references to that Code, sec. 47 
of which (execution of wills) is reproduced in full (at p. 139). The cases included 
have undergone some revision. The editors are modest in their statement of 
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revision, but we do notice, for example, that all the cases on testamentary capacity 
are new. The case book does not pretend to do more than cover the work of 
a court of probate (in the English sense), and does not touch upon the work of a 
court of construction. But within that field we are pleased to see a good section 
upon the troublesome problem of what is a testamentary document. While the 
cases chosen are to a large extent from United States courts, there are a number of 
English cases, and the editors do not hesitate to give references to cases elsewhere 
(including Eire, a great source of material in this subject). They note, too, much 
of the periodical literature. There is one group of cases in the work which, with 
the greatest respect, we suggest is hardly suitable for inclusion in a case book 
intended for use in the many jurisdictions of the United States—the section on 
parties and procedure in probate proceedings. Surely this question varies much 
from state to state and is dependent largely on local statute and rules? The notes 
in this section are helpful however. Apart from this, the material collected seems 
to suit its purposes admirably. 
GILBERT D. KENNEDY 

Faculty of Law, 

University of British Columbia. 


A Free and Responsible Press: A General Report on Mass Communication, News- 
papers, Radio, Motion Pictures, Magazines, and Books. By the Commission on 
Freedom of the Press. Chicago: University of Chicago Press. 1947. Pp. xii, 
139. ($2.00) 


Government and Mass Communications: A Report from the Commission on Freedom 
of the Press. 2 vols. By Z. CHAFEE, Jr. Chicago: University of Chicago 
Press. 1947. Pp. xvii, vi, 830. ($7.50) 


It all began—so Chancellor R. M. Hutchins of the University of Chicago, who 
acted as chairman of the commission on freedom of the press tells us—with a casual 
word from Mr. H. Luce of Time, Inc. “In December, 1942, Mr. Luce suggested 
to me an inquiry into the present state and future prospects of the freedom of the 
press. A year later this commission, whose members were selected by me, began 
its deliberations. The inquiry was financed by grants of $200,000 from Time, Inc., 
and $15,000 from Encyclopaedia Britannica, Inc” (p. v). To form the commission 
Chancellor Hutchins chose eminent professors of economics, law, philosophy, 
political science, ethics, anthropology, and history from half a dozen leading 
American universities. He also appointed a business man (Mr. B. Ruml) and 
Mr. A. Macleish, of whom the best that the title page can say is that he was 
once an assistant secretary of state. The commission has produced a general 
report and is also publishing six studies; the Report and the most important of 
the studies—that by Mr. Chafee, professor of law at Harvard University and 
vice-chairman of the commission— are reviewed here. Professor Chafee raises 
all the important questions, and discusses them wisely, elegantly, and often 
humorously in 830 pages; the general report gives all the answers in 138 pages. 
The commission extends the definition of “the press” to include radio and motion 
pictures as well as newspapers, magazines, and books. It finds that freedom is 
indeed threatened. The American press is not living up to its obligations to 
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supply the public with accurate, undistorted facts and honest opinions. Since this 
is so, the government is increasingly tempted to interfere. 

This leads the commission to its thirteen recommendations. Some of these 
apply only to the special conditions of the United States, where the freedom of 
the press is enshrined in the constitution; others apply generally. The commission 
recommends that the government should foster competition, through adjustments 
of tax laws and postal rates, and should use anti-trust legislation to prevent 
further monopoly of the press and the movies. Persons who are libelled, and who 
do not wish to obtain damages in the form of money, should be given some right to 
publish replies or to insist on retractions. The government should take the steps 
necessary to inform the public ‘‘of the facts with respect to its policies and of the 
purposes underlying those policies” (pp. 88-9). Since, throughout the field of 
publishing, movies and radio, large semi-monopolistic groups have emerged in 
the United States, these groups should accept the responsibilities of ‘common 
carriers” of information and discussion, they should finance new experimental 
methods of communications, they should criticize each other vigorously, and they 
should “use every means...to increase the competence, independence and 
effectiveness” of their staff (p. 94). Finally, since most of the field is now occupied 
by profit-seeking organizations, non-profit institutions such as universities and 
libraries should do more not only to produce documentary films, radio programmes, 
and so forth, but to extend journalistic training and research and to establish 
high standards of performance. The report is so brief that it cannot begin to come 
to grips with the problems raised by these recommendations. Everyone who is 
really concerned should read some of the special studies as well. In addition to 
Mr. Chafee's, which relates to the activities of government, there are others 
relating to the general principles of freedom, and to its application in the fields of 
movies, the radio, and international affairs. Not only is the report inevitably super- 
ficial; it shows too many evidences of production by a number of hands, not equally 
skilful in expression, and a number of heads, not equally clear in perception. 
At points it dips into metaphysics that are certainly not universally acceptable 
nowadays: ‘freedom of speech and freedom of the press are moral rights which 
the state must not infringe’’ (p. 9). Doctrines of moral rights and duties emerge 
strongly at some points, especially where the language is more turgid, less free- 
flowing. 

The first of Professor Chafee’s two volumes discusses freedom in relation to 
the restrictive activities of government—restrictions on libel, obscenity, treason, 
sedition, contempt of court, and related matters. The breadth of his approach 
and the facility of his writing can be illustrated by the following quotation in which 
he is comparing the British with the American attitude towards libel: ‘‘The point 
is that the English juries and courts enforce the same libel law as ours ‘with a 
severity that is to be found nowhere else.’... English jurymen and judges live 
in a different intellectual climate from the fluid and migratory society of the 
United States. The Englishman is born into a definite status where he tends to 
stick for life.... A slur on his reputation, if not challenged, may cause him to 
drop several rungs down the social ladder. ... Consequently, not to sue for libel 
is taken as an admission of truth. An able American has too much else to do to 
waste time on an expensive libel suit. Most strangers will not read the article, 
most of his friends will not believe it, and his enemies, who will believe it of course, 
were against him before. Anyway, it is just one more blow in the rough-and- 
tumble of politics or business” (p. 106). 
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His second volume reviews the positive steps that governments can take to 
promote freedom. The Anti-trust Laws receive 140 pages; there is a particularly 
interesting discussion of the Associated Press Case, in which the supreme court 
eventually ruled that AP could not refuse its services to the Chicago Sun. On 
the general question, ‘Is bigness badness?’’, neither he nor the other members 
of the commission could come to a clear-cut answer; there were obviously bad 
elements in bigness, but any attempt to break the big publishing groups down into 
smaller units might very well lead to a worse service to the public than before. 
“The problem of bigness is too complex to be solved on the basis of instinctive 
dislikes” (p. 595). Professor Chafee is himself “far from convinced” that we 
have reached such a crisis in the affairs of the press that ‘‘we must shatter the 
structure of the press to save ourselves from ruin”’ (p. 665). 

As for more direct methods by which governments might try to improve the 
press—for instance by setting up and trying to enforce on newspapers the re- 
sponsibility of being “common carriers’ of ‘‘accurate’’ information and of all 
“reasonable” points of view—Professor Chafee is very sceptical. Here, as in 
many other places in his book, he comes back to two cardinal points: first, ‘‘the evils 
are great and there are no existing legal remedies, but governmental interference 
will do much more harm than good” (p. 140); and secondly, “in any free-speech 
problem, procedure [in the courts or in government bureaus] is just as impor- 
tant as the abstract formulation of rights’’ (p. 62). 

It must not be inferred that Professor Chafee is a reactionary opponent of 
all government activities; quite the contrary. He thinks the American government 
should take much more active steps to give the American people a clear under- 
standing of what it is doing—despite the dangers of government propaganda paid 
for out of the public purse. He has many improvements to suggest both in law 
and administration. But when it comes to direct government intervention in 
what is printed in the press or said over the radio he is very conscious of the 
dangers to freedom—dangers from which our society has been gradually escaping 
for hundreds of years. Nevertheless he ends with a warning: “Courts will not 
permanently protect the press if it neglects its primary task of furnishing news and- 
opinions in the form which society needs. Institutions become vulnerable when 
they cease to do their jobs well. Sooner or later the public welcomes somebody 
else who will furnish what it lacks—frequently the state. A vacuum has been 
created, and government officials rush in” (pp. 796-7). 

It is a great pity that the small parts of the book dealing with Canada are 
taken, quite explicitly, from material supplied to the commission by one of its 
four “foreign advisers,” Mr. J. Grierson. Since Mr. Grierson was for a time the 
head of our wartime information board and for a much longer time the head of 
our national film board he was a natural person for Professor Chafee to rely on. 
Unhappily his facts have always been rather mixed up with his visions. Thus 
Canadian readers will find a good deal of fantasy in the few pages that Professor 
Chafee devotes to their country and, more important, American readers will 
be misled into believing that our government, which is about as bad at propaganda 
as any we can think of is using all sorts of subtle devices for manipulating public 
opinion at home and abroad. 


A. F. W. PLUMPTRE 
Editorial Office, Saturday Night, Toronto. 
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Management Functions under Collective Bargaining: The Rights and Responsibilities 
of Management in a Union Relationship. By L. TELLER. With a foreword by 
A. T. VANDERBILT. New York: Baker, Voorhis and Co. 1947. Pp. xvi, 468. 


a r. - ——— 
Mr. TELLER’s writings on labour law are well known to Canadian readers. We 


venture to say that few Canadian lawyers concerned with the interpretation and 
application of labour relations legislation have not derived profit from consulting 
his work Labor Disputes and Collective Bargaining. The reviewer can testify from 
personal experience that Canadian administrators of labour legislation look upon 
Teller as a constant source of assistance and comfort and he takes this opportunity 
of acknowledging his personal indebtedness to the learned author. 

We read Mr. Teller’s latest book with keen interest and we were not dis- 
appointed in our expectations. It will undoubtedly have an influence far beyond 
the boundaries of the United States. As Chief Justice Vanderbilt points out in 
his foreword, the author’s “basic purpose is to set forth a scheme of reference in 
which the functions of business management would receive recognition and pro- 
tection in a union relationship, not outside it’’ (p. v). To this end, he begins by 
examining what has already been done by the courts, by administrative agencies, 
and by arbitrators to establish a “labour jurisprudente” in relation to management 
functions. He then goes on to discuss various proposals that have been made 
for the operation or control of industry with a view to ascertaining how far such 
proposals may further or interfere with management functions. We can give 
only a few examples of the matters covered in this part of the study: joint manage- 
ment of plants by employers and unions, bigness in business, the guaranteed 
annual wage and full employment schemes. In the course of the discussion, 
he deals, inter alia, with the Labor-Management Conference and the Latimer 
Report. The latter half of the book is devoted to an exposition of Mr. Teller's 
views on specific problems in collective bargaining which affect or may affect 
management functions in order to point the way for the establishment of a sound 
national labour policy on these matters. The topics considered include schemes 
for attaining maximum production, profit sharing schemes, wage incentive plans, 
the closed shop, jurisdictional disputes, collective bargaining by supervisory 
employees, industry-wide collective bargaining, and the extent to which the 
government should intervene in labour disputes. In the final chapter, his concern 
is with the question of responsibility, that of unions as well as that of management. 

It is difficult to apply to this book a label which will identify it for the practising 
lawyer. It is not a “law book” in the generally accepted sense of that term. 
The reader will find in it little ‘black-letter’ law. The author recognizes that “‘it 
is not easy ...to find established sources of reference for settled rules’’ (p. xi). 
However that may be, in those sections of the study in which he sets forth and 
examines the jurisprudence that has so far been built up there are to be found 
discussions of principles and references to decisions of courts, boards, and 
arbitrators which in themselves should prove of infinite value to the practitioner, 
if he will recognize the distinction between the application of the doctrine of 
stare decisis in the common law and the persuasive significance of the accumulated 
experience of administrators and arbitrators. Nevertheless, that the work may 
prove of value in this respect is an incidental by-product of Mr. Teller’s main 
purpose—“‘to influence the course of right development of thinking habits which 
have not yet congealed”’ (p. xi). 

On the other hand, the book is by no means an academic excursion into 
economics and sociology. Even though it was written before the Taft-Hartley 
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Act was passed, it will undoubtedly aid those who are called upon to interpret 
that Act, since the author had more than a casual association with some of its 
provisions. In addition, we should not overlook the fact that only a relatively 
small segment of the collective bargaining process is governed by legislation. 
Much is still left to the parties themselves and we have no hesitation in saying 
that no lawyer is qualified to advise a client on matters arising in the course of 
the negotiation of a collective agreement unless he has more than a passing 
acquaintance with the issues discussed by the author. my 

We were particularly interested in Mr. Teller’s suggestions in connexion with 
the method of administration of a national labour policy. As he points out, 
“ultimate solutions are as impracticable in the field of union-management relations 
as they are in other areas of social and economics affairs.”” Yet “‘we cannot afford. . . 
to proceed much further without making an earnest effort to work out principles 
and policy” (p. xi). In his search for such principles and policy, the author adopts 
as his basic assumption that we shall continue to live in a free society based on 
individual initiative; in such a society, the emphasis must be not on privileges or 
“rights’’ but on responsibilities. The courts have done little to establish a satis- 
factory pattern for adjusting the conflicting claims, individual and social, that 
call for protection and the author doubts whether they would ever be able to evolve 
a broad policy governing the field. ‘It would seem that collective bargaining, and 
the laws and reasoning supporting it, have been adopted to get away from the 
common law, to supplant both it and its underlying conceptions by new con- 
ceptions suitable to modern problems and situations which did not exist when the 
common law moulded its intensely individualistic structure’ (p. 96). While 
administrative agencies have gone somewhat further than did the courts in evolving 
a labour jurisprudence, each agency has tended to operate in isolation, failing to 
integrate its doctrines with those of other agencies. ‘‘The drawing together of 
various statutes administered by various courts and agencies is not suited to the 
required task. What is needed is a single labor code, administered by an expert 
agency giving continuous and specialized attention to the subject, i.e., a national 
labor court. It may properly be called a labor court to emphasize its judicial 
functions, but it is conceived as an administrative agency, not a court in the 
traditional judicial sense. ... To the Labor Court would be given the function of 
administering and enforcing those social and public interests formulated to govern 
labor controversies. ... Its mission would be to decide not what is a fair settlement 
of a lawful dispute, but what is lawful or unlawful within the framework of 
legislatively declared policies” (p. 187). 

While we may not agree with every conclusion that the author has reached 
or with every suggestion he makes (perhaps because Canadian legislation, while 
modelled in large measure upon that of the United States, has in many ways 
followed a different course, cf. e.g., Canadian experience with compulsory arbitra- 
tion of disputes during the lifetime of a collective agreement, the ‘“‘cooling-off"’ 
period, and the Rand formula with Teller’s views on similar topics) nevertheless, 
it is no more than fair to say that he has presented his views with a sobriety and 
objectivity so often lacking in discussions on such a highly controversial subject. 
Management and labour will, no doubt, quarrel with many of his submissions 
(e.g., that it is impossible to exclude any definable area of management functions 
from collective bargaining, or that the closed shop should be outlawed). However, 
they will have to concede that Mr. Teller has rendered a distinct service to both 
of them by the clarity of his analysis of their problems. His book is a significant 
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and valuable contribution to the literature of labour-management relations. It 
offers a fresh starting point for discussions at the bargaining table on many vital 
issues. 

J. FINKELMAN 
School of Law, University of Toronto. 


A Concise History of the Law of Nations. By A. NussBAuM. New York: Macmillan 
Company [Toronto: Macmillan Company of Canada]. 1947. Pp. xi, 361. 
($4.50) 


Making International Law Work. By G. W. KEETON and G. SCHWARZENBERGER. 
Ed. 2. London: Stevens and Sons, 1946. Pp. x, 266. (12s. 6d.) 


Full Powers and Ratification: A Study of the Development of Treaty-Making Procedure. 
By J. M. Jones. Toronto: Macmillan Company of Canada. Cambridge: 
At the University Press. 1946. Pp. xv, 182. ($3.00) 


Recognition in International Law. By H. LAUTERPACHT. Cambridge: Cambridge 
University Press [Toronto: Macmillan Company of Canada]. 1947. Pp. xix, 
442. (25s.) 


Our justification for reviewing these volumes together is that, in a sense, they 
supplement one another, the first dealing with the history, the second with the 
present status, and the remaining two volumes each with an important topic of 
international law. Together they cover a considerable part of the field. In fact, 
a student entering upon a study of international law might well begin by reading 


these volumes, perhaps in the order indicated above. 

The student will find A Concise History of the Law of Nations particularly 
helpful. It is one of a rare class of historical books which one feels impelled to 
read at a single sitting, then to re-read with care for details. It is simple, unpre- 
tentious, direct, readable. Because it is a concise history, the selection of materials 
and the determination of the emphasis to be put upon them have called for the 
exercise of well-balanced judgement. The problem and the approach adopted 
in its solution may best be stated in the words of the author: ‘‘As the title and size 
of the volume suggest, the scope of our inquiry is limited. The intention has 
been to bring into relief the bold lines and the representative figures of the history 
of the law of nations. With this purpose in mind, a strict selection of material 
had to be undertaken. In doing so, the writer has tried his best properly to appraise 
the significance of events and writers in terms of objective historical criteria. 
But inevitably there will be differences of opinion on the appropriateness of one 
or the other omission or inclusion.”” The book traces not only the rise and develop- 
ment of the basic doctrines but also of particular subjects or branches of inter- 
national law, although, of course, as to substantive principles, one does not find 
the detailed analysis to be expected of a systematic treatise. In regard to doctrines, 
the scope extends quite naturally to philosophical and theological doctrines which 
have influenced the growth of purely legal doctrines. Thus, there isa full discussion 
of the Roman jus civile and jus gentium and the Greek philosophical doctrine of 
jus naturale, their interaction, the varying forms which they have taken from 
time to time, and their influence on the development of international law. From 
the same point of view, the book deals with important political events as well as 
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doctrines, and with literary developments and the teachings of great thinkers on 
international law. 

The plan of the volume is simple, well-balanced, and it is believed, adequate. 
The first two chapters deal with antiquity and the middle ages. The following 
chapters are devoted each to developments within a particular century beginning 
with the sixteenth and ending with the present. The inquiry does not go beyond 
the outbreak of World War II, however. ‘The later events are too near and too 
overwhelming to allow a historical appraisal at this time.’’ The usefulness of the 
work is enhanced by comprehensive documentation and bibliography in the form 
of notes following the textual discussion and placed at the back of the volume; 
these take the place of footnotes. 

An appreciation of legal history as a prerequisite for an understanding of 
modern substantive law is much too obvious for comment. What is international 
law? There are those who question its existence or reality. The most effective 
answer is probably to be found in a study of its history. We speak of international 
law as an immature system of law. All the more reason is there for tracing its 
beginnings and development in order to assess its present status and its possibilities 
for the future. Not the least of the advantages to be gained from a reading of 
history lies in a consideration of the standards and principles applied by the 
historian in assessing observable data. For instance, referring to a scheme as 
far back as the middle ages for political organization of the world to ensure 
permanent peace, the author deprecates its importance for history in the following 
words: ‘‘....the resulting projects are worth while only where they are sub- 
stantially related to existing political conditions and apt to influence, affirmatively 
or negatively, the course of events. If not, the similarity of old projects to new 
phenomena merely constitutes an interesting curiosity.” One is put in mind of a 
major defect, in modern times, of the League of Nations, and of changes in the 
new world organization designed to cure that defect. A survey of the historiography 
of international law, added as an appendix, indicates how sadly neglected by 
writers the history of international law has been. This volume is therefore assured 
of an important place in the literature of international law, both because of its 
inherent merits and because it fills a great need. 

Making International Law Work, by Keeton and Schwarzenberger, is again 
a book which deals only incidentally with particular substantive principles of 
international law. Its object is perhaps more ambitious, for it is devoted to a 
critical analysis of broad fundamental problems concerning the validity, effective- 
ness, and function of international law in the world of today and its prospects in 
the world of tomorrow. It sets to examine the foundations of international law, 
or rather to re-examine them, for this is a second edition of a work published prior 
to World War II. Momentous events have occurred since then in the light of 
which a careful review of an earlier analysis is necessary and, indeed, inevitable. 
In this second edition, therefore, the book has been considerably revised and 
re-written. 

Logically a study of this kind falls into two branches, the first being an apprecia- 
tion of the present status of international law in the world society, the second—as 
the title suggests—a recommendation of practicable measures for improvement of 
the existing situation. On the first branch of the inquiry, this work is excellent. 
The learned authors approach the subject by an examination of international law 
in its proper setting, that is, in its social background. Their work therefore does 
not lack realism. Their conclusions are most sobering. They find that international 
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law exists within a system of power politics. Force is the supreme ‘‘law”’ of the 
international society, and international law is not only subordinate to, but largely 
maintains and supports the rule of force. These findings are disappointing, of 
course; but ‘‘the first duty of research is to discover the truth, pleasant or un- 
pleasant, ... nothing could be more detrimental to the final victory of law and 
justice than the glorification of a defective legal system.” On the other hand, it 
is established that within a limited sphere, in regard to non-political matters, 
international law is based upon mutuality and reciprocity, and observance of its 
rulesis guaranteed by general recognition of the benefits to be gained from adherence. 
Within that sphere international law is an effective system of law; elsewhere it is 
defective because subservient to the rule of force. 

The question then arises whether the establishment of the United Nations 
organization has effected a reversal of the relations between force and law. Wishful 
thinking and illusions of progress are certainly not warranted by the example 
of the League of Nations which, as is here observed, simply provided a facade for 
the continuation of pre-1914 power politics. Is the United Nations organization 
an improvement on the former League of Nations? After an examination of the 
new machinery of world organization the writers conclude that there still exists 
‘no proper international order on which international law may securely rest.” 

The view put forward is that nothing short of world government can give a 
secure basis to international law. This brings us then to the second branch of 
the inquiry. It is respectfully submitted that here the learned authors have 
little to offer. Suggested improvements must surely be related to possible ac- 
complishment, either under existing political conditions or the possible conditions 
of the foreseeable future. It is desirable to keep firmly in view an ultimate goal; 
the main difficulty lies, however, in the practical means by which such a goal may 
be reached. In view of their thesis, it is rather surprising to find that the writers 
entertain a not unsubstantial hope for the success of the United Nations. One 
feels inclined to remind them of defects in that organization which they fail to 
mention or emphasize. What is clearly perceived, however, and perhaps the most 
salient message of the book is that the United Nations organization is neither an 
end in itself nor the last word in international constitutional development. As 
they write, “it may well be that if it develops it will do so in ways quite different 
from that contemplated at the outset of its activities.” 

The books by Professor H. Lauterpacht and Mr. J. M. Jones set a high standard 
of quality for a new series of publications entitled ‘Cambridge Studies in Inter- 
national and Comparative Law,” these being the first in the series on the inter- 
national law side. Full Powers and Ratification purports to be a study merely 
in the development of treaty-making procedure. “It is not chiefly concerned 
with the rules relating to the validity, effects, duration, obsolescence and termina- 
tion of treaties.” the author warns. “It is only concerned with how treaties are 
or should be made—a question of procedural law.” The main elements of the 
treaty-making process, from early times, have consisted of: (a) the granting of full 
powers to a plenipoteniary to negotiate and sign a treaty; (b) signing the treaty 
pursuant to this authority; (c) subsequent ratification of the treaty. This volume 
falls into a logical pattern by dealing with these elements separately, which serves 
all the more to indicate, however, the relation between them. There follows a 
discussion of the effect of constitutional limitations on the treaty-making power, 
and then a concise and simple statement of general conclusions. Finally, there is 
added a useful appendix of selected documents. In the words of the author, 








576 Tue University oF Toronto Law JOURNAL 






“The purpose of this book is to illustrate the development of treaty-making pro- 
cedure from the simple transactions of princes to the modern complex agreements 
between States.” In the result, however, considerable light is thrown on the 
modern theory and practice of treaty-making. 

Principally, what this study serves to demonstrate is that legal theories and 
practice undergo change with changing social and other conditions; although 
oftentimes antiquated forms and formulae linger on, tending to make obscure 
current principles. Thus, in the days of absolute monarchs, agency principles of 
private law became incorporated into the theory of treaty-making. The pleni- 
potentiary to whom full powers were granted was considered an agent of the 
sovereign to negotiate and sign a treaty; and so, unless he exceeded his authority, 
the sovereign was bound to ratify a treaty signed by him. The form of full powers 
reflected this theory and usually contained a promise that ratification would 
follow in due course; ratification was then ordinarily obligatory. But with the 
advent of constitutional forms of government, the main feature of which was a 
division and limitation of powers—an era ushered in by revolutions in France and 
the United States—there was a change in legal theory and doctrine. In particular 
constitutional limitations on the treaty-making power led to a new practice and 
made obsolete the agency analogy in treaty-making. Changes in the form of 
full powers have lagged behind changes in practice and doctrine. In the result, 
the author concludes, ‘The modern fullepower belongs properly to the domain of 
evidence. The competence of diplomatic agents to sign written documents depends 
on express authority, but the conditions on which the document becomes legally 
effective are determined, not by the full power, but by customary law, and by the 
procedural law established by the written act itself, or by the regime impliedly 
agreed upon by the parties. Full powers are admissible evidence of that regime, 
but are not conclusive.”” As for ratification, in cases where ratification is required 
it has ceased to be obligatory, and in modern doctrine is purely discretionary, as 
practice, especially since 1920, amply indicates. 

Difficult questions then arise as to the legal consequences, if any, which are 
to be attributed to a signed but unratified treaty; whether there are some occasions 
when a state may not, without just cause, refuse to ratify a treaty; how to determine 
whether a particular treaty requires ratification. These questions are all related 
to the further problem of determining the date as of which treaties come into 
force and effect. Normally that is solved by the express terms of the particular 
treaty. Difficulties arise, however, when the treaty is silent on this subject. 
Although the author deals at length with these problems, it cannot be said that 
his conclusions are satisfactory; but probably, as he himself points out, that is 
because no clear conclusions appear from the practice of states or the decisions of 
tribunals. Thus, as to the effect to be attributed to the mere signing of a treaty, 
he considers an alleged doctrine based on the general principle of good faith which 
has been put in either or both of two forms: Where a state has led other states to 
act on the assumption that it would ratify a treaty, it should not be allowed to 
recede from the position it has taken; or, a state must not do anything between 
signature and ratification that would render ratification superfluous or useless. 
As he points out, an examination of decisions of the permanent court of inter- 
national justice merely justifies a conclusion that this tribunal “has not yet 
committed itself to an unqualified rejection of the principle of good faith.” 

This study deals, of course, not only with the traditional inter-state type of 
treaty, but with the more modern types—agreements between governments and 
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inter-departmental agreements. Special problems and techniques relating to 
multipartite treaties are also considered, including those associated with the 
deposit instead of the exchange of ratifications, and the practice of leaving treaties 
open to accession or signature by states not original parties. Finally, of considerable 
interest is the chapter on the effect of constitutional limitations on the treaty- 
making power. The view put forward in this chapter is that the constitutional 
law of the various states determines the matter of competence to make inter- 
national agreements, and therefore the validity of treaties in international law is 
related to and dependent upon constitutional law. In this connexion, one might 
have expected a full discussion of A.G for Canada v. A.G. for Ontario and others, 
[1937] A.C. 326, and it is rather disappointing to find this important decision 
disposed of summarily in one or two brief footnotes. It is true the judicial com- 
mittee based its decision, not on a question of constitutional limitations on the 
treaty-making power, but of constitutional limitations on the power to enact 
legislation implementing a treaty assumed to have been validly made. But that 
makes all the more pertinent the question left open in that case, as to the effect of 
constitutional limitations on the power to implement treaties on the treaty-making 
power itself, both as a matter of constitutional law and of international law. 

Readersof Professor Lauterpacht’s edition of Oppenheim’s International Law will 
be acquainted with views which he has elaborated in his new book on Recognition in 
International Law. The nature and effect of recognition by one state of a foreign 
state or government or of a condition of belligerency is a highly controversial topic. 
One of the main points of contention is whether recognition is constitutive of 
legal rights and duties in international law or whether recognition is simply 
declaratory of a pre-existing status which arises independently of recognition; 
thus, as to the recognition of states, whether a community acquires the status of 
an international person with rights and duties in international law as the con- 
sequence of recognition granted by existing members of the international society 
or quite apart from recognition. This is not a purely academic issue as anyone 
will testify who has read the American decisions dealing with the effect to be 
conceded by domestic courts to legislative and executive acts of unrecognized 
governments. It is the issue which confronted Pound J. in Salimoff and Co. v. 
Standard Oil Company of New York, (1933) 262 N.Y. 220, when he was driven to 
ask, concerning the then still unrecognized Soviet government, ‘‘As a juristic 
conception what is Soviet Russia? A band of robbers or a government? We all 
know that it is a government.” The learned author’s criticism of this decision is 
deserving of careful consideration. 

Adherents both of the declaratory and the constitutive view of recognition 
have premised, assumed, or admitted that recognition is a matter within the 
absolute political discretion of individual states. The general opinion was expressed 
in these terms in a recent article: ‘‘Are sovereign nations still free to place their 
own stamp of approval upon the actual existence of new nations? This is the 
international law view.”’ It is certainly not the view of Professor Lauterpacht, 
however, for his book is a direct attack against this proposition. It is his contention 
that recognition rests on legal principle; that it is a matter of legal right and duty 
and not simply of state policy. In this view, on a question of granting or with- 
holding recognition, states are required to act upon the existence of defined con- 
ditions of fact in the impartial fulfilment of a legal duty, and in so doing perform 
a function as an organ of international law. The importance of this view for the 
cause of international law may hardly be exaggerated. As the author points out, 
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to deny the legal nature of recognition is at the same time to acknowledge a vast 
gap in the system of international law comparable to the gap which formerly 
existed when the right to wage war lay outside the scope of international law. 
Subject to the qualification that recognition is a matter of legal right and duty, 
he accepts the constitutive view in preference to the declaratory view as repre- 
senting the correct doctrine. The declaratory view gained favour, he explains, 
not from the inherent merits of the doctrine, but as a reaction against conceding 
constitutive effect to recognition when granted as a purely political and dis- 
cretionary act. 

Is there authority for these views of the legal nature of recognition and of 
recognition having a constitutive effect? The learned author relies mainly on an 
examination of the actual practice of states as disclosed by official declarations 
made on occasions when a question of recognition was in issue. Moreover, he has 
apparently not limited his examination to documents already published but has 
resorted to primary sources, having taken advantage, for example, of access to 
the library of the British foreign office. In consequence, the study is also enriched 
by the printing of several hitherto unpublished opinions of British law officers. 
State practice is, of course, a well-recognized source of international law; but 
findings drawn from this source are subject to hazards, not the least of which are 
the hazards of misinterpretation and of the application of wrong principles to the 
process of deduction. In drawing rules of law from official declarations of states, 
the author takes the position that it is the ground on which states profess to act 
to which alone regard is to be paid and not other undisclosed considerations, such 
as “the surmised political motive and interest behind it.” No authority is pre- 
sented for this proposition and the view is not elaborated beyond a bare paragraph 
devoted to it (p. 25). This is all the more regrettable because one is inclined to 
agree with the author, on principle at least. 

Especially noteworthy in this study is the criticism of the judgement of the 
house of lords in The Arantzasu Mendi, [1939] A.C. 256, which is both interesting 
and consistent. Chapter x1x, dealing largely with the distinction between recogni- 
tion de jure and de facto, also merits special mention. Of the highest consequence, 
however, is the discussion concerning the future prospects of the function of 
recognition. In the existing defective condition of the international society, 
even admitting the legal nature of recognition, it remains a function exercised by 
individual states, with the consequence that a community may exist as an inter- 
national person in relation to one state and not in relation to another or other 
states. The remedy for this situation lies in what the author calls a “‘collectivization 
of the process of recognition,” by transferring the function to a single international 
organ which will speak with one voice for all states. This may come by an amend- 
ment of the charter of the United Nations organization. What Professor Lauter- 
pacht has accomplished by underlining the constitutive effect and legal nature of 
recognition is to demonstrate that there remains but a short step to a ‘‘collectiviza- 
tion of the process of recognition,” a consummation which all those who seek to 
strengthen the rule of international law will welcome. 

D. VANEK 
School of Law, University of Toronto. 


International Contracts and the Anti-Trust Laws, with Typical Forms of Agreements, 
Indictments, Complaints and Decrees. By H. A. Toutmin, Jr. Cincinnati: 
W.H. Anderson Co. 1947. Pp. xvii, 1068. ($15.00) 
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THE amount of governmental control exercised over private international agree- 
ments, both by the United States and by foreign countries necessitates a clear 
understanding of the law relating to such controls in order that commercial 
agreements between American citizens and foreign nationals may be executed and 
consummated without running foul of those laws. It is for the purpose of clarifying 
questions of law that may arise under these circumstances and of guiding the 
draftsman of private international commercial agreements that Mr. Toulmin 
has written this book. The critics of the type of contract with which the author 
is concerned may suggest that his book is concerned more with how to circumvent 
the United States department of justice in setting up and operating a cartel than 
with the observance of both the letter and the spirit of the anti-trust laws with a 
view to protecting the public interest. As a partisan criticism this may be true. 
Mr. Toulmin is more interested in the legal aspects of the cartel than with its 
economic or social implications, except to the extent that cartel activities may 
militate against the efficient prosecution of a war. However, such criticism cannot 
detract from the value of his work as a concise (despite its length) and readable 
interpretation of the anti-trust laws, of undoubted value and interest to the 
practising lawyer concerned with this particular field. 

The book is divided into six chapters and twenty-eight appendices. The 
first two chapters deal with various United States statutes that may affect inter- 
national agreements, and their relation to one another. Chapters m1 and Iv 
consider the nature of private international trade agreements with specific instances 
of legal and illegal features. Chapter v gives a brief outline of English and Canadian 
law on the subject. Chapter vi reproduces certain typical agreements and 
indictments under the United States anti-trust laws. The appendices include the 
texts of various statutes and commercial reports both of the United States and of 
Canada. 

Mr. Toulmin has adopted the attitude that governmental regulations of 
international trade by agreement will be ineffective since private agreements may 
operate at variance with government policy. Consequently “... the reliance for 
the control of international trade and for the regulation of internal prosperity 
where affected by international trade should be put upon international private 
agreements” (pp. 1-2). It would not be fair to assume that the purpose of all 
such agreements will be directed solely to the altruistic purpose of protecting the 
public interest. The existence of anti-trust laws in Canada and the United 
States would preclude any such inference. However, the author recognizes that 
the existence of these laws does pose a problem to the draftsman of international 
private agreements. 

While the Canadian anti-trust provisions are not applicable to a party to an 
illegal combine which party is not carrying on business in Canada and hence 
is not within the reach of Canadian criminal law, the United States anti-trust 
acts are subject to no such limitation in respect of foreign corporations or foreign 
nationals operating wholly in a foreign territory, provided their operations extend 
into American domestic or foreign commerce and cause it to be unreasonably 
restrained. It does not matter whether the combination is formed in the United 
States or in another country, or whether the acts of the combination are done 
in the United States or elsewhere, so long as they unreasonably restrain foreign 
or domestic commerce. The resolution of the potential legislative and judicial 
conflicts between the Sherman Anti-Trust law and related enactments, and the 
Webb-Pomerene Export Trade Act under which associations restraining the export 
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trade of the United States are permitted to operate, is ably described by Mr. 
Toulmin. 

Chapters 111 and tv are entitled ‘Nature of agreements: Their Legal and 
Illegal Features,” and concern the legal pitfalls to be avoided by the draftsman of 
international private agreements. With this in view, Mr. Toulmin, in chapter 111, 
examines the agreement between General Electric and Krupp with respect to the 
alloy cemented tungsten carbide and the prosecution arising out of it, United 
States v. General Electric Co. et al. (4 F. Supp. 627). The balance of the chapter 
is devoted to a reproduction of the evidence of Mr. J. H. Lewin, special assistant 
to the attorney-general, anti-trust division, department of justice, given before 
the senate committee on patents, with respect to this agreement. Further specific 
instances of agreements and prosecutions arising out of them are contained in 
chapter Iv, and include those relative to chemicals (nitrogen), dyestuffs, titanium, 
aluminium, optical instruments, borax, matches, and alkalai. 

A wealth of material is contained in these two chapters, but unfortunately 
the treatment afforded it is somewhat superficial, and the conclusions drawn by 
the author, while undoubtedly true in that they reflect the decisions arrived at in 
the various cases, may leave the reader uncertain as to the broader conclusions of 
law that may be derived from them. His treatment of the Canadian anti-trust 
laws and the English doctrine of restraint of trade likewise leaves something to 
be desired, although it would undoubtedly be difficult to do justice to the subject 
in the space allotted to it in his book, and he may therefore, perhaps, be forgiven 
for having failed to show his appreciation of some of the finer points involved. 

Throughout the book, Mr. Toulmin relies heavily upon quotations. While 
this does not detract from the authority of his work, it is often disappointing to 
find that the quotations form the basis of rather obvious conclusions, leaving the 
reader with the feeling that a more intensive analysis of the statutes and cases 
might have yielded a more satisfactory explanation of the workings of the anti-trust 
laws. 

S. F. SOMMERFELD 
School of Law, University of Toronto. 


A Manual of the Law of Real Property. By R. E. MEGArRRy.* London: Stevens 
and Sons and Sweet and Maxwell [Toronto: Carswell Company]. 1946. 
Pp. xxxii, 565. (25s.) 

THE appearance of a new book on the law of real property is an event of considerable 

interest despite the existence of text-books of established reputation on the subject. 

Mr. Megarry’s book may, however, disappoint expectations, unless it is borne 

in mind, first, that it is intended primarily for a limited class of readers, secondly, 

that it is restricted to the English law. It is not a full-scale treatise. It is a 

student’s manual, intended for the beginner. As the author explains, it is ‘‘a 

simplified version of a larger text-book on the same subject which was originally 
intended to be published first.” It is perhaps not fair to judge of this lesser work 
apart from the larger text-book. Moreover, a book ought only to be judged in 
the light of what the author seeks to accomplish and the readers for whom it is 
intended. On this footing, this book is a reasonably adequate and satisfactory 
work. 

The law of real property is admittedly a subject of some complexity, both in 
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substance and in itslanguage. Asan aid to the swift mastery of technical language, 
a glossary of terms is a valuable feature of this book. As to the exposition itself, 
the style is simple and clear, and the arrangement of material is excellent. What 
appears perfectly justifiable, especially in a book intended for beginners and on 
a subject the various parts of which interlock, is the limited sacrifice of a formally 
logical arrangement to the needs of exposition. Thus the book avoids in large 
measure the needlessly complicating feature of some texts in which complex 
notions are introduced before an adequate foundation for their treatment has 
been laid. Then, as to content, the depth to which such a book ought to seek to 
penetrate is no doubt a matter of opinion. It was clearly intended that the 
student should supplement his reading by turning, for detail, to more elaborate 
works. However, references to decided cases are inconsiderable, and a discussion 
of them, rare. This seems unfortunate because suppositious cases do not have 
the same illustrative value and the exposition is divorced from authority. 

Finally, the utility of this book is limited because it deals only with the law of 
England. The law of real property is, of course, a subject of mixed common law 
and statute, and the statutory modifications in the common-law jurisdictions 
have become both considerable and diverse. In Ontario, for instance, although we 
share the same common-law background with England, there are wide differences 
in the statute law. A text-book dealing with the modern law of Ontario, common- 
law and statute, is sadly needed. The most useful English texts, however, are 
not the modern texts which devote more and more space to the recent English 
legislation, but the older works or early editions of the modern books which deal 
fully with the common law. A modern English text such as that under review, 
which explains simply and clearly the English reform legislation may still be 
useful, however, in reminding us of the need for and pointing the way to reform 


of an archaic body of law still in force in Ontario and other common-law juris- 
dictions. 


a: Vs 


General Principles of Criminal Law. By J. Hai. Indianapolis: Bobbs-Merrill 
Company. 1947. Pp. x, 618. 


Tuts book is devoted to an exposition of the fundamental principles and doctrines 
of the criminal law. Not dealing with particulars, save incidentally, but with 
“the foundations upon which the entire discipline rests,” its value and appeal are 
not limited to any specific jurisdiction, certainly in so far as the common-law 
countries are concerned. Thus it will, or ought to be, as widely read in Canada 
and England, for instance, as in the United States. The object of the work is 
carefully set out in an introductory chapter on “Criminal Law Theory,” which is 
excellent. ‘Criminal law is composed of a considerable number of propositions 
of varying generality,” the author writes. ‘They fall into three types. The 
narrowest define the various specific offences and fix the respective penalties. 
More general than these and far less numerous are certain propositions that 
qualify the above definitions of specific offences. At the apex are a very few 
propositions of greatest generality which refer to both sets of lesser generalizations. 
We may designate the narrowest propositions, ‘rules,’ the intermediate ones, 
‘doctrines,’ and the broadest ones, ‘fundamental principles.’... Thus, the sub- 
stantive criminal law is like a mighty tree... .’’ The promise this gives of an 
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orderly and systematic analysis of the criminal law is fulfilled in this scholarly, 
scientific, precise, and fully documented treatise. 

There is a grave danger, however, in a work which aims at discovering the 
rationale of fundamental principles and doctrines, that it may labour to find 
reason and order where in fact the opposites prevail. It may tend to become an 
elaborate apology for a defective system. This criticism is far from being applicable 
in full force to the volume under review; yet it may appear to be somewhat con- 
servative in outlook. The law of criminal attempts, for instance, is complicated 
by a tenuous distinction between mere preparation to commit an offence and the 
attempt itself. Where is the line to be drawn? On their particular facts, it is 
impossible to reconcile the cases. The author supports the distinction. Yet he 
is ready to admit—indeed it is part of his explanation—‘‘that no definite line can 
be drawn. ... The appeal can be only to experience... .” 

Again, in regard to insanity as a defence to a criminal charge, the well-known 
McNaghten Rules have been subjected to unremitting criticism by psychologists 
and lawyersalike. The writer defends them as being ‘‘sound and essential principles 
of penal responsibility.”” He recommends only that they be amended in con- 
formity with the psychological theory of the “integration of the self” so as ‘‘to 
include explicitly what is now stated in instructions—but only inadequately and 
occasionally by informed judges."’ Psychologist-critics of the criminal law are 
themselves subjected to criticism for failure to study the criminal law regarding 
mental disorder, to recognize the ‘distinctive functions” of psychology and law, 
and “the serious limitations of their discipline.” In Mr. Hall's view, “traditional 
common-sense ideas and judgments are represented in the legal rules.... The 
rules refer to certain factual situations; the meanings of these situations are 
determined by reliance upon various types of empirical knowledge. ... The 


criminal law can do no more than utilize the best psychology available concerning 


the relevant facts.... The legal system is itself a vast reservoir of invaluable 


psychology—perhaps of the soundest psychology available.’ All the same, there 
is no inclination to close the eyes to established findings of psychology. So, for 
instance, the theory of “irresistible impulse” is rejected on psychological grounds. 
Similarly, as to the theory of determinism—‘‘the ultimate basis of the criticism 
of the criminal law by certain psychiatrists’—his objection is that the theory is 
simply not tenable or defensible. On the contrary, the defence of the McNaghten 
Rules is, as has been noted, that they are founded substantially on the ‘best 
psychology available.”” The much-discussed and little-known doctrine of mens rea 
may seem to provide still another illustration of conservatism of viewpoint. Some 
time ago, Professor Sayre in an article on this subject concluded, ‘The old con- 
ception of mens rea must be discarded, and in its place must be substituted the 
new conception of mentes reae."’ Professor Hall, on the other hand, upholds the 
doctrine in what he takes to be its essential meaning, “that represented in the 
intentional or reckless doing of a morally wrong act’’—‘‘a tremendously valuable 
generalization the proper use of which transforms penal law from a rag-bag of 
details into a scientific discipline.” 

The above illustrations, then, appear to indicate a tendency to conservatism. 
But they also indicate that any such tendency is modified by a fundamentally 
pragmatic approach, which is apparent as well throughout the entire work. Thus 
it is fully recognized that the criminal law is founded on experience and that the 
validity of its principles depends on how they work in practice. In any case, 
progress calls for an appreciation of the criminal law as it now stands. It is the 
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author’s contention that ‘many desirable reforms, now delayed because. they 
are coupled with fallacious theories that challenge the very foundations of criminal 
responsibility, could be achieved in large measure without violation of basic 
legal principles.” In all, this is a provocative and stimulating book which should 
be carefully read by all who are concerned with the administration and development 
of the criminal law. 


Ee ¥, 


Interpretations of Modern Legal Philosophies. Edited by P. Sayre. (Essays in 
honor of Roscoe Pound.) New York: Oxford University Press. 1947. 
Pp. ix, 807. ($12.75) 


Men of Law: From Hammurabi to Holmes. By W. SEACLE. New York: Mac- 
millan Company [Toronto: Macmillan Company of Canada]. 1947. Pp. 391. 


($5.00) 


Salmond's Jurisprudence. By G. L. Wittiams. (Ed. 10.) London: Sweet and 
Maxwell [Toronto: Carswell Company]. 1947. Pp. xxxi, 548. (30s. Od.) 


WHEN the learned editor of this JoURNAL suggested that the above-mentioned 
three volumes be the subject-matter of one review, the first reaction of the writer 
was somewhat like that of a person asked to write a page or two on “America in 
the Modern World,” using as illustrative material the lives of Aimee Semple 
McPherson and Franklin D. Roosevelt, with reference to the influence, good or 
bad, of the Brooklyn Dodgers. Further reflection, however, justifies the editor's 
apparent attempt to assimilate incompatibles. 

All three of the present volumes are concerned with that vague and mysterious 
thing we call jurisprudence. That the word is capable of no rigid definition and 
that its content will vary from writer to writer is well known. Sufficient for our 
purpose that the subject deals with that ordering of civilized society which we 
like to call “‘legal’—again with various shades of meaning—apart from the imme- 
diacy of the professional-lawyer’s ‘‘rules of law,” by which he, and others engaged 
in “law business,”’ attempt to explain what has happened in isolated clashes which 
have usually led to some kind of past litigation. The fact that the explanations 
may not explain; that there may be much more than the “rules’’ even in the “law 
business,” has usually been regarded as a subject fit for “jurisprudence” rather 
than for ‘‘law’’ itself—if, indeed, it is regarded as worth mention at all. This 
artificial distinction shows the difficulty of the problem. The average practitioner 
is not concerned with asking, leave alone answering, the question, what is law? 
Sufficient for him the fact that, as a lawyer, he must be doing ‘‘legal’’ work. If 
he is concerned with courts, to him the work of the courts is “law.” If he is 
advising on contemplated business transactions he may not bother much about 
courts, but will be very much concerned with administrative officials, or taxing, 
investigating, or licensing authorities; and so it goes. 

Books dealing with little fields of human experience classified according to a 
more or less constantly recurring fact-pattern become labelled as ‘“‘legal’’ text- 
books. It is only when some ‘‘dreamer”’ attempts to find out what holds a society 
together, what objective or objectives we attempt to reach by our legal ordering, 
what actuates or guides the legal ordering of civilized peoples in general, that we 
label the book “‘juristic’’ or “jurisprudential.”” Frequently all we mean is “im- 
practical” or “silly academic twaddle.”’ 
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The three books under review all deal with jurisprudential matters in the sense 
that they are all concerned with examining the fundamental suppositions of law 
and, in greater or less degree, looking for-guides as to direction or at least explana- 
tion of the entire legal process. They are as different, one from the other, as any 
books could be. That is why it is interesting to bring them together for a short 
time not only under the catholic rubric of jurisprudence but in the more confining 
straitjacket of a book review. Are differences so marked capable of any explana- 
tion, justification or excuse, even admitting the wavering boundary lines of juris- 
prudence? 

A question frequently difficult to answer in connexion with any given book on 
law—for whom was the book written?—is abundantly clear in the case of each 
of these books. The first, Interpretation of Modern Legal Philosophies, is a collection 
of some thirty-eight articles by writers, lawyers, and philosophers in England, the 
United States, Europe, Central and South America. It was produced as a literary 
bouquet to Professor Pound on the occasion of his seventy-fifth birthday. To 
criticize any gift—and certainly one given to another person—is certainly not the 
office of a book reviewer. This is Pound’s book written for him as a tribute for 
what he has done. The list of contributors alone is sufficient indication of the 
influence which Pound has had on modern juristic thought. The fact that the 
subject-matter and treatment of the most diverse topics have no common theme, 
no common denominator save a yeasty ferment to get behind the facade of the 
external trappings of law, is an even greater tribute to Pound. He it was, at a 
time when jurisprudence in the English-speaking world had reached its nadir, who 
opened up the paths of European philosophies to the Anglo-American lawyer, not 
as something to be shunned, but as part of the progress of the human mind towards 
solutions of the ‘“‘whither,’’ the “ought,” and the “why.” To him jurisprudence 
had to be concerned with philosophy, since jurisprudence and law dealt with man 
and man’s destiny in this world. Whether one agrees or disagrees with Pound’s 
various theses is unimportant. He supplied the spark for a study of law as some- 
thing other than what the state decreed—a doctrine fraught with all the dangers 
of a totalitarian state. This book is in places hard, and to the present writer 
almost impossible, to read. This is simply the confession of a common-law 
lawyer's inability to grasp much continental philosophical dialectic. The fault is 
the reviewer's. The book, however, is Pound’s. It is evidence of the spirit 
abroad in the world of law to keep digging, even though there may never be 
finality, in the hope that a nugget here and there may add to man’s knowledge of 
himself and the way in which he and others may keep alive and at peace in a world 
of conflicting claims. That way requires more than law and legal systems. On 
the strength of the continued quest and the belief in the efficacy of that quest 
depend the future existence of any legal order in the civilized world. 

If the first book be written for scholars, it is quite clear that the second book is 
written for lay consumption. It is, avowedly, a “popularization” of the growth 
of law and the legal process. This does not mean law in a national sense but 
rather the slow moving progress of legal ordering as part of the development of 
civilization. The author has done this by the ‘Great Man” method and by 
weaving about some fourteen to twenty persons, including Hammurabi, Gaius, 
Coke, Bentham, Jhering, and Holmes, what he considers the significant movements 
in law. Asa popular book it would be unfair to cavil at historical inaccuracies, 
too-sweeping generalities, or too-frequent superlatives. The author has painted 
on a tremendous canvas—perhaps much too large. He has, however, indicated 
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significant changes which have occurred in thinking as to the role of law, and, 
what is more important, has shown that such changes were related to the facts of 
political and social life of which they were a part. Law, here, is not a static affair 
of rules, courts, and lawyers. It is a dynamic force capable of being moulded by 
men and by the events which produce men. In his last chapter on Holmes, he 
examines the future of world order through law, not with too much optimism. 
What is important, however, is his insistence on the ‘‘value of social experiment” 
and the theme, running throughout his book, of the necessity of freeing ourselves 
from the “letter” magic of the law which periodically bids fair to wreck or impede 
man’s search for a sounder ordering of society. For this reason alone, we believe 
the book admirable for the audience intended. We go further. Law students 
can gain from this book more of that feeling of engaging in an adventure of the 
human spirit than is possible from many of the books intentionally written for 
their introduction to the study of law and the field of jurisprudence. A lawyer, 
as Holmes once remarked, should be an “‘architect”’ of the legal order. A popular 
book like Seagle’s may not show him how. It should kindle the desire to make 
the attempt. 

The next book on this list of three is written for a specific group of readers, 
namely, students of law. If the test of any good students’ text is the extent to 
which it is capable of stimulating and promoting further inquiry, this book must, 
in the writer's opinion, be deemed a failure. Salmond on Jurisprudence is so well 
known that comments on the original, as the author left it, are unnecessary. That 
it never portrayed an exact picture of the law in action, to say nothing of what the 
law was seeking to accomplish, is today well recognized. Inthemain, it is an arid 
dissection of legal concepts as lacking in the flesh and blood of a living system of 
law as an articulated skeleton. A student subjected to this sort of book at the 


outset of his course in law must really possess hardihood and courage to persevere 
in the study of law. This is not to say, of course, that Salmond does not have a 
place in any study of jurisprudence. What we object to is giving this book to a 
student as a definitive textbook on that subject. 

It is obvious that this tenth edition by Dr. Williams was produced in response 


to a demand for a ‘‘one book”’ course. The conviction that jurisprudence is not 
capable of being taught from any one book colours the present reviewer's approach 
to this volume, but even accepting the one-book theory, the reviewer does not 
believe that this is the book to place in a student’s hands. Salmond, in the form 
in which it stood on the death of its author, marked a certain stage of English 
analytical jurisprudence. The present book removes the text from its original 
position in the development of jurisprudential thought and does not succeed in 
placing it in the current of modern thought. To this writer, the present book as 
edited by Dr. Williams might be compared to a textbook for a course on political 
economy for modern students being a re-edition with certain changes by a present- 
day writer of Adam Smith’s Wealth of Nations. Dr. Williams in his introduction 
really gives the show away when he states that “there is not as yet an economic 
demand for a verbatim re-issue of the text as it was left by the author.’ If the 
production of a book on jurisprudence is to depend on ‘“‘an economic demand’’— 
a problem which no doubt looms large with publishers—we tremble to think of 
what peculiar conglomerations of miscellaneous information may be handed to a 
student under a label which acquired respectability in a period far removed from 
that in which the ‘‘new’’ subject-matter is purveyed. 

This reviewer has the greatest respect for Dr. Williams's ability to produce a 
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book of his own on jurisprudence. It is obvious that he was not afforded the 
opportunity in the re-editing of the present volume to express his own views, and 
although the tenth edition is undoubtedly the best of the three editions of this 
book which have been produced since the original author’s death, the fact remains 
that it does not give a picture of jurisprudential thought representative either of 
Salmond or of Dr. Williams. The original Salmond is, of course, hopelessly out 
of date, particularly in light of the work which has been done in the United States 
in the last twenty-five years. While the editor of the present edition has elimi- 
nated passages here and there which were obviously out of accord with existing 
conditions, and has added a few references to recent juristic writings, the result is 
far from happy. For example, of what possible use in a student’s book, is the 
listing in a footnote of discussions of the various schools of jurisprudence with the 
addition of a warning that the literature listed “is rather difficult” and that a 
student may postpone the reading of it to the end of the subject if, indeed, it is 
undertaken at all? Much better to ignore the whole matter, because that un- 
doubtedly will be the effect on any student who is thus warned off before he begins. 
The impression which a rather careful reading of the present edition left with the 
writer was that any points in the original edition which might have piqued a 
student’s curiosity have been religiously pruned so as to leave the result dull and 
colourless. Why, for example, remove Salmond’s thought that jurisprudential 
interpretation of statutes is based on a fiction? And why is it more “‘straight- 
forward and clearer” to say that the courts simply interpret the words used? In 
light of Dr. Williams's recent and fascinating excursions into semantics, such 
platitudes are all the more difficult to understand. 

The present editor has departed from the horrible practice of his two pre- 
decessors of inserting matter in square brackets to differentiate the editor’s work 
from that of the author, and of the use of extensive footnotes for the same purpose. 
He does add in Appendix v detailed notes of changes, page by page, from the 
original text. Why this should be added at all is difficult to understand, because 
some of the changes are such a minor matter, while some of the expressions are 
so complicated, that we shudder to think of the effect on the sanity of an average 
student who seeks to jump from change to change or to attempt to discover the 
reasons for the change. We speak feelingly on this subject because for some two 
hundred odd pages we attempted the task and then gave it up in despair. 

This book, like the original, deals with law as a self-sufficient body of rules 
existing in and for themselves. A student will look in vain for any indication or 
suggestion that law is but one of the means by which society seeks to preserve 
itself from annihilation. Any discussion of the “is” and the “ought” is rigidly 
excluded save for such barren expressions as that (on p. 16) to the effect that 
‘whereas the lawyer is concerned with what legally ought to be, the sociologist is 
concerned with what is."”. What is meant by “legally ought to be’? What, for 
that matter, ‘is’ the law? The legal geometry of the Hohfeldian system of legal 
correlatives has about as much connexion with law as a governing force in society 
as have the dogmatic prophecies of weather conditions in patent medicine almanacs 
on the changing of seasons. 

Salmond on Jurisprudence should be left alone and used as a book of reference 
to illustrate one phase of the problems of jurisprudence. The way in which the 
material of this book can be used and integrated into a thorough discussion of 
juristic problems is shown in Stone’s book on The Province and Function of Law. 
Why Stone is not even referred to in the bibliography of materials at the beginning 
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of this book remains a mystery. True, Stone is a hard book to read, but a student 
who even dips here and there will obtain material for speculation, and incentives 
for further investigation which are totally lacking in a book such as the present. 
If students are to have a one-book course let us, by all means, supply a book which 
at least places the problems of law in modern society before them even if it cannot 
supply the answers. The present book does not purport to raise problems and 
in stating dogmatic answers, we cannot avoid the feeling that they are answers to 
questions with which no one is particularly concerned from the point of view of 
law as something dynamic as compared to a “‘system” which exists nowhere. 

It is a sad commentary that of the three books here reviewed, the one designed 
for students is probably the least satisfactory. This, of course, raises the whole 
question of the place of a formal course on jurisprudence in a student's training. 
We believe that there is little advantage in the use of such a book as Salmond and 
that a teacher who presents law in a way to expose the broader jurisprudential 
issues behind individual controversies can do more than is possible by a study of 
analytical jurisprudence as such. Anything more than that is probably best dealt 
with in a graduate course where a student, having learned the content of a legal 
system, can survey the purpose and objects of sound legal ordering. 

Ceci, A. WRIGHT 
Osgoode Hall Law School, Toronto. 


Collective Bargaining Contracts: Techniques of Negotiation and Administration 
with Topical Classification of Clauses. \Vith a foreword by W. H. Davis. 
Washington, D.C.: Bureau of National Affairs. 1941. Pp. vi, 734. 


As Mr. W. H. Davis, former chairman of the national defense mediation board 
and the national war labor board, points out in the foreword to this volume, “‘at 
this moment . . . perhaps the most immediate task that lies before us is to accelerate 
education in the practices and processes of collective bargaining between manage- 
ment and workers” (p. iii). The editors of this book have been eminently success- 
ful in meeting the needs of those who seek such an education. But let not the 
reader be dismayed by the word “education."’ In recent years there has been a 
spate of publications on the theory of collective bargaining, no doubt of great 
value in themselves, but of little immediate worth to the lawyer, employer, or 
trade unionist who must translate these theories into concrete solutions for emergent 
problems. Here the theory is wedded to experience, and instruction in the day to 
day job of negotiating and administering a collective agreement is founded on 
practical insight. 

Part 1 of the book bears the title ‘“Techniques in Collective Bargaining,’’ and 
we cannot give a better picture of its purpose than that supplied by the editors 
themselves—‘‘to place at the disposal of the reader a distillate of the experience 
and knowledge of persons who are among the best qualified to afford guidance in 
the negotiating and administering of collective bargaining contracts’’ (p. 4). 
For the novice negotiator, the eight articles that comprise this part of the volume 
will eliminate some of the terrors that may assail him as he goes to the bargaining 
table, whether it be to formulate an agreement or to deal with a grievance. For 
the skilled negotiator, they will serve as an informative refresher course in a field 
where we have so much still to learn. Part 11 consists of a collection of typical 
clauses on most of the problems that may have to be dealt with in a collective 
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agreement with explanatory notes of their scope and import. It should prove a 
boon not only to those who have to draft collective agreements but also to those 
who are seeking information as to how other enterprises have solved various issues. 
Part 111 contains the text of thirteen collective agreements which represent ‘‘a fair 
cross section of the industrial constitutions under which a large proportion of the 
inhabitants of the United States perform their daily work” (p. 624). The book is 
a practical book in every sense of the term. We recommend it unreservedly. 
}. #. 

Mr. C. M. Bufford (The Wagner Act: Employee and Employer Relations, 
Rochester, N.Y., Lawyers Co-operative Publishing Co., 1941, pp. Ivii, 1044) has 
compiled an exhaustive digest of the statute and case law, administrative as well 
as judicial, on the Wagner Act, in a form that might be described as an annotated 
code. At appropriate places throughout the volume, he has inserted what he 
describes as prologues, giving ‘‘a bird’s eye view of the operation of the Act”’ 
(p. vii). The form of presentation does not lend itself to an integrated critical 
study of the jurisprudence under the Act, although the author disagrees sharply 
with many of the decisions of the national labor relations board. Running 
through the whole book, there is evidence of a strong distrust of the ‘‘New Deal” 
philosophy which leaves the impression that the author applies a political rather 
than a juridical standard of values in estimating the significance of the principles 
laid down by the board and even by some of the courts. [J. F.] 


In 1943, Mr. Martin Domke produced his admirable Trading with the 
Enemy in World War II, to which we had the pleasure of giving welcome 
as a scholarly, accurate, and useful treatise furnished with invaluable references. 
He now has written a supplement (The Control of Alien Property: Supple- 
ment to Trading with the Enemy in World War II, New York, Central Book 
Company, 1947, pp. vii, 334), characterized by all the qualities of the original 
text, which brings it up to date in the light of newer issues and situations 
dealt with in more recent regulations and judgements in various countries. 
He has succeeded in offering “as comprehensive a survey as it is possible 
under constantly changing conditions.” His method is practical: he provides 
a supplement to each of the chapters up to the time of writing which follows 
the lines of the original, and will serve as a modern addition to that present 
and future utility to which we referred in reviewing the first text. As we 
have examined these supplements we can only say that we have found them 
comprehensive and clear and they are worthy of the distinguished author’s 
reputation. In addition and again following his original plan, he has added 
appendices in which are set out the various official changes in the countries 
dealt with (the United States, the United Kingdom, Canada, Australia, New 
Zealand, and South Africa) in certain governing laws and regulations. He 
adds, inter alia, suitable material from the conclusions of the inter-American 
conference on problems of war and peace (1945), the law vesting and 
marshalling German external assets (by allied control council, October 30, 
1945), and the peace treaty with Italy. The bibliography is first class and 
the facilities for reference are a compliment to his readers. We are confident 
that “knowledge of these matters will become important whenever individuals 
and corporations avail themselves of their rights as owners, creditors or 
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beneficiaries of alien property.” Mr. Domke’s work will advance that knowl- 
edge. 


We have already, in a previous issue, drawn attention to the publications, 
under the authority of the attorney-general, by H. M. stationery office, London, 
of the records of the trial of the major German war criminals. We have 
received further parts of the Proceedings up to date, and we shall expect 
to receive the concluding parts in due course. We are thus gradually having 
at our disposal a remarkable record. We need only then draw attention 
once more to the value of these publications not merely to interested citizens 
but specially to the legal profession, and repeat what we have already said 
in connexion with their importance. In addition, we have received from the 
same publishers volume 1 of the Law Reports of the Trials of War Criminals, 
Selected and Prepared by the United Nations War Crimes Commission (2/6 
net) with a foreword by Lord Wright, the chairman of the commission. 
The selection deals with crimes other than those dealt with at Nuremberg 
and Tokyo, and covers six cases tried by British military courts and by 
United States military commissions. Once more, the reports illustrate the 
fairness of procedure, the care in argument and in weighing evidence and 
once more they will be an invaluable addition to the library of the lawyer, the 
historian, and the general intelligent citizen. Lord Wright states, and we 
respectfully agree with him, that they are of the greatest importance from 
the point of view of the future development of international law as applied 
to war crimes. When the entire records are available we shall know more 
than ever before the record of savagery and especially we shall know some- 
thing of what are “the laws of war” and of their application. 


It is a great personal pleasure to welcome Mr. W. E. Tate’s The Parish 
Chest, a Study of the, Records of Parochial Administration in England (Cam- 
bridge University Press [Toronto, Macmillan Company], 1946, pp. x, 346, 
$6.00). Having given more years than we care to remember to the visitorial 
records of Tudor England, we read this suggestive and fascinating treatise 
with great interest, especially as we had already noticed with appreciation a 
somewhat similar work for the east riding of Yorkshire by Mr. M. W. Barley. 
Mr. Tate’s accomplishment lies specially in the fact that he will have done 
much to give direction and inspiration to all those who would bring to light, 
edit, and publish such local records, for without them our knowledge of much 
English history and law must remain somewhat superficial and unreal. He 
has carried out a valuable task and we can only hope that his diligence and 
enthusiasm will bear the fullest fruit. We are sorry to learn that few visitation 
documents appear to survive (in his experience) among the parochial docu- 
ments; and our disappointment is due to the fact that we had hoped that 
intense research among them would help to provide additions to the all too 
few surviving records illustrating the actual application of visitation articles 
and injunctions. It will never be possible for us now to pursue this field of 
inquiry; and yet we feel that all our published work has been somewhat in 
vain (Mr. Tate does not refer to it in his admirable bibliography, where he 
does not seem to have got beyond Cardwell) until such illustrative material 
is brought to light to a far wider extent than at present. However, what he 
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does give us ought to illuminate many of the questions and injunctions given 
at and after visitations, when it is possible to publish much to which he refers. 





We notice with pleasure Mr. Wilfrid Eggleston’s The Road to Nation- 
hood (Toronto, Oxford University Press, 1946, pp. xv, 337, $2.50) for the 
simple reason that, whatever we may think of it all, it is the work of an 
educated and experienced journalist close to actual administration and gifted 
with a keen power of observation and analysis which are invaluable qualifica- 
tions in any discussion of Dominion-provincial relations. In these days when 
the stress of those relations has far from relaxed, it is of the greatest import- 
ance that every lawyer should make himself as well informed on the issues 
as is at all possible, and refrain from either action or utterance until he is 
certain that what he does or says is at least the best judicial outcome of 
which he is capable after he has examined all the arguments. Mr. Eggleston's 
points of view need not in the least be accepted, but in presenting them, his 
material and comments fully deserve that practical consideration which wise 
lawyers would give to the affairs of either their clients or themselves. We 
recommend the book as a necessary part of political and legal education. 























Mr. M. Estall has edited (Rights and Liberties in Our Time, Toronto, 
Ryerson Press, 1946, pp. viii, 108, $1.25) the addresses given before the 
fifteenth annual conference of the Canadian institute on public affairs and 
they are published under the auspices of the national council of the Canadian 
Y.M.C.A. The collection follows the usual pattern and while public addresses 
of this nature and the audiences before whom they were delivered do not 
allow deep and well-argued presentation, yet it is well that we should, at all 
times and in all places, ponder and examine our “rights and liberties,” especially 
in days like these. We draw the attention of the profession specially to Mr. 
J. A. Edmison’s address on penal reform and to that by Mr. B. K. Sandwell 
on civil liberties. Indeed, throughout all the addresses there are views which 
bring into relief for thoughtful men much in our present distresses which 
suggests the need of the most profound consideration. 





When Sanagan and Drynan’s Encyclopedia of Words and Legal Maxims 
appeared in five volumes in 1940 and 1941, we received it as the first compre- 
hensive attempt to provide for Canadian lawyers a purely Canadian working 
tool, pointed out the dangers of such a compilation, and warned the profession 
of them unless wisdom and judgement were exercised. There is then no 
necessity to repeat what we have said as we could not add to it or substract 
from it. Mr. L. J. Ryan has added a supplementary volume covering the 
years 1940-6 (Toronto, Richard De Boo Limited, 1946, pp. 486), and those 
who possess or use the original volume will do well to note this addition cover- 
ing the cases to September, 1946. 















In 1939, Mr. J. Hanna and Mr. J. A. McLaughlin issued a pamphlet on 
American bankruptcy legislation. A second edition has now appeared (The 
Bankruptcy Act of 1898, as Amended, with Annotations, Brooklyn, the Founda- 
tion Press, 1947, pp. iv, 395, $2.00) in which the statutes are fully annotated, 
and the case-law and literature have been carefully chosen. The result is a 
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practical manual, which ought to be of use to those members of the profession 
who may have occasion to refer to American law, since they will find in it, 
directly or indirectly, adequate guidance and material. 


We are pleased to announce the inauguration of a new series—to be known 
as the University of Queensland Law Papers, under the faculty of law of 
that university. The first to appear is Australian Contributions to the Evolution 
of Parliamentary Government by Mr. T. P. Fry, a member of the faculty 
(Brisbane, University of Queensland, 1947, pp. 21). All those interested in 
the constitutional law and custom of the British commonwealth ought to read 
this learned and suggestive paper and should keep in touch with further 
publications in the series, which promises to be one of great importance and 
significance. Mr. Fry is a graduate of the faculties of law of Oxford and 
Harvard and thus he has brought to this discussion wide experience outside 
Australia, which lends great value and broad vision to it. 


The Elements of Roman Law, with a Translation of the Institutes of 
Justinian, by R. W. Lee (London, Sweet and Maxwell | Toronto, Carswell 
Company], 1946, pp. xxiii, 489, £1 2s. 6d.) is a reprint, with no substantial 
changes, of Professor Lee's book which was published two years ago and 
reviewed in this JouRNAL. The reviewer has little to add to what he said at that 
time, except to say that his appreciation of this excellent little text has been 
increased by his practical use of it. In these latter days, when not even the 
graduate student has the classical equipment of Macaulay’s schoolboy, it is 
helpful to find a text that carefully translates even such terms as jus quaesitum 
tertio and the old maxim cujus est solum, etc. This might seem to be an 
excess of caution, but it is not so in days where a high court judge can 
write that “the plaintiff was neither scienti nor volenti.” Special mention 
ought to be made of the author’s exposition of the Roman law of actions. 
The formulary procedure has always been a stumbling block for students, 
since text-book writers are prone to discuss it with wearisome and unnecessary 
elaboration; but in this book the formulae are discussed with exemplary 
brevity. One is inclined to wish, however, that the treatment of the libellary 
procedure had been slightly longer; but Professor Lee might well reply that 
he has kept to the purpose and plan of the /nstitutes. A minor criticism 
might also be directed against the very summary treatment of damnum injuris 
datum. D. 9, 2, and the whole subject of Aquilian delict are so important for 
a right understanding of subsequent developments in the jurisprudence of 
civil wrongs, and are really so helpful to the study of contemporary problems 
of trespass and negligence, that the student might well have been given more 
information. It might have been noted that somewhere in a first-year course 
the student ought to read at least one title of the Digest—and this reviewer 
knows none better, for the purposes of the novice, than Ad legem Aquiliam. 


(F.C. A] 


We have already noticed the first edition of Mr. C. O. Johnson's American 
National Government, and a second edition has now appeared (New York, Thomas 
Y. Crowell Company, 1947, pp. xiv, 690, $3.50), in which certain changes have 
been made in the light of the postwar period, such as military defence and civil 
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adjustment, where the emphasis is on political factors; an interesting chapter on 
international organization and the United States (contributed by Mr. H. B. 
Thorson); and a historical section dealing with the foundations of government. 
It is not too much to say that for its particular purposes the book has been greatly 
improved. We still miss a table of cases. The volume covers the national govern- 
ment and differs only from the fourth edition issued by the same publishers of the 
author's well-known text on the Government of the United States (1947, pp. xv, 
976). In both books we notice an increasing emphasis on function, which is all 
to the good in this class of monographs. We are glad to see the same process at 
work in the revised edition of Government of the American People by Mr. J. S. 
Young, Mr. J. W. Manning, Mr. J. I. Arnold (Toronto, Copp Clark Company, 
1947, pp. xvi, 843), where the functional approach is admirably illustrated under 
specific topics—thus, part vill is by far the most valuable section and we could 
only wish that this method were more generally followed. Although books of 
this nature may perhaps lie outside a strict interpretation of our ambit and scope, 
yet we have found it wise from time to time to draw attention to those of them 
which we think may be useful to our readers in so far as they pass beyond the 
mere description of externals and forms and distinctions to something of the life 
which lies behind. In this connexion we may note The Government of Foreign 
Powers by P. W. Buck and Mr. W. Masland (Toronto, Clarke, Irwin and Company, 
1947, pp. viii, 439, [xxii], $3.90). Readers can afford to neglect the rather 
compressed first hundred pages, which is naively headed “England,” and is not 
entirely free from errors. The sectionson France, the Soviet Union, Italy, Germany, 
Japan, and China are much more useful, and there will be found in them much 
which is not readily available for quick reference. 


Our former colleague, Dr. K. G. Gray, who is now lecturer in medical 
jurisprudence and forensic psychiatry in the University of Toronto and medical- 
legal adviser to the department of health and hospitals of Ontario, has issued a 
short essay (The Law and Practice of Medicine, Toronto, Ryerson Press, 1947, 
pp. 68, $1.50), which we trust is the forerunner of a comprehensive treatise, since 
Dr. Gray is not only a distinguished counsel but is a fully qualified and experienced 
medical doctor. There is no more depressive sight than to see doctors and lawyers 
in court, as too frequently the points of view of each profession are so far apart 
as to give a certain unreality to their relationship. In hisessay, Dr. Gray discusses 
in a manner more suggestive than comprehensive, some of the problems in law 
which most frequently arise for Canadian doctors and hospitals. In fifteen short 
chapters he illustrates his main purpose. These illustrations are succinct, and 
they evidently are guide-posts for further discovery in complicated country. 
It would be well for those concerned to read carefully the discussions. It will not 
take long; but during it, notes might well be made with the view of obtaining 
further guidance on points which the discussion will undoubtedly bring to mind. 
We trust that the little book will have a wide circulation; and above all we hope 
that Dr. Gray will continue, not merely as a university lecturer, but as a writer to 
illuminate a field in which citizens, lawyers, judges, doctors, nurses, and hospitals 
often find themselves in sorry plight owing to ignorance which might be overcome. 
There is a good index both to the text and statutes and cases. The style is practical 
and clear. 


Students of comparative constitutional law are to be congratulated on being 
able to refer to Mr. W. Y. Tsao’s treatise on the constitutional situation in China 
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(The Constitutional Structure of Modern China, Melbourne, Melbourne University 
Press, 1947, pp. ix, 304, 12/6). These congratulations spring from two sources: 
(t) the world-wide interest in the subject; (ii) the difficulties of obtaining in 
English any monograph written by an experienced scholar. The distinguished 
author is a well-known Chinese administrator at present attached to the Shanghai 
high court; he is trained in law; and he has had the great advantage of studying 
under Professor K. H. Bailey and Dr. J. S. Battye. We thus possess a book from 
which it is possible to obtain some adequate view of the problems in constitutional 
law since 1908 to almost the present moment, when the permanent constitution 
is due to come into force on December 25, 1947. Mr. Tsao has fortunately been 
able to present this constitution, based on previous drafts, to his readers. No 
one but an expert—and they are rare outside Chinese scholars—would dare to 
submit this work to minute and detailed review. As we have read it, however, 
we have been struck by the clarity of presentation, the careful referencing, the 
obvious desire to be objective, and the generous tone of aspiration. The book (if it 
will do nothing more) constitutes a first-class work of reference with wise com- 
mentary and comparison; and the provision of documents and such like is a distinct 
feature. We have already found it of the greatest value; and we offerour thanks 
to the distinguished author and to his publishers. We cannot understand how the 
book was issued at such a low price, which ought to assist materially in its 
distribution. 


It is almost a work of supererogation to review a new edition of Jervis on the 
Office and Duties of Coroners (8 ed., by W. B. Purchase, London, Sweet and 
Maxwell; Toronto, Carswell Company, 1946, pp. xxi, 350, £1.10.0) which for 
well over a century has been a standard text. Mr. Purchase brings to this edition 
not only professional qualifications, but practical experience as coroner for the 
county of London. He has recast the work in narrative form, thus getting back 
in some degree to the first edition, and for our part we have found this change 
admirable and without injury to the value of the monograph as a work of reference 
(which is facilitated by an admirable index). We regret the disappearance of 
the historical introduction of the seventh edition, as Mr. Purchase’s decision 
renders it necessary for students of legal history to refer back to that edition, 
We hope that decision may be reconsidered in order that the first-class appendixes 
giving the complete statutes, etc. may be linked with the past. In relation to the 
matter of publication of matters disclosed in a coroner’s court (pp. 80 ff.), there 
is a good deal of discussion as criminal procedure is now under close scrutiny. 
We are not sufficiently conversant with the rules in Scotland to decide whether 
a reference would not be valuable, even if it went no further than a foot-note for 
guidance. At any rate we congratulate the learned editor on an excellent 
accomplishment. Jervis on Coroners has not suffered at his hands: indeed, he has 
made it more valuable than ever—and we can offer him no higher praise. 


Members of the profession may well spend a profitable evening in reading Lew 
in Action: An Anthology of Law in Literature by Amicus Curiae with an introduction 
by R. Pound (Toronto, Ambassador Books, 1947, pp. xiv, 498, $3.75), in which 
over forty great stories from a widely scattered literature connected with judges, 
lawyers, criminals, and so on are collected. The well-known and the less well- 
known combine to give fascination to many famous episodes and to arouse pro- 
fessional criticism. Professor Pound's introduction is of special interest in that 
he examines with candour some of the reasons why the law in literature is subject 
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to such stresses and strains as are generally evident. The volume thus has a 
professional and artistic appeal which ought to ensure for it a wide circulation. 


The fact that Mr. P. G. Osborn’s Concise Law Dictionary for Students and 
Practitioners (London, Sweet and Maxwell; Toronto, Carswell Company, 1947, 
pp. vi, 359, 17/6) has reached a third edition affords evidence to its value and 
utility. The author has not found it necessary to submit it to an exhaustive 
revision, but he has added new titles and amended others in the light of experience 
and of the comments by reviewers. In this last connexion, we are glad to note 
that our previous suggestions in reviewing the second edition have been considered. 
However, the title “‘act of state” is not quite clear.. Some such words as ‘“‘abroad” 

r “outside the King’s dominions’ should be added after ‘‘some person.”” Under 
“bishop,” the last five words are not accurate. In addition to these points to 
which we have already drawn attention, we would suggest (under ‘‘ Public Meeting”) 
that the reference to Beatty v. Gillbanks should be extended to include the report 
in 15 Cox C.C. 138 in order that students should not miss the judgement of Cave J. 
which unfortunately is omitted in the report referred to by Mr. Osborn. Under 
“dum bene se gesserit,”’ an ‘“‘only’’ has crept in which is not accurate. The index 
to law reports remains a mystery: why are old discontinued law periodicals 
referred to and some current ones omitted?; why are the reports not complete?; 
why are naive references, such as “‘cap,”’ included? What is needed is: (i) a 
table of the most useful law reviews discontinued and current; (ii) a complete 
revision of the index to the law reports, with the exact method of referring to them, 
and the older reporters where possible also referred to ‘“E. R.”’; (iii) a glossary, if 
really this is needed, to take care of some of the naive references referred to. 
Such changes would be most beneficial and would do much to render more valuable 


a concise dictionary which students have found of the greatest practical benefit. 


Mr. W. R. Jackett’s very useful chart (Chart of Privy Council Decisions with 
Reference to the British North America Act, n.d., pp. 3) consists of three double 
foolscap-size pages on which are noted all the judicial committee cases in which 
the British North America Act was involved, from Regina v. Coote, (1873) L.R. 
4 P.C. 598 to the Canada Temperance Act Reference [A.G. for Ontario v. Canada 
Temperance Federation], [1946] A.C. 193. In addition, two earlier cases are inserted 
at the beginning: Cuvillier v. Aylwin, (1832) 2 Knapp 72, and In re Marots, (1862) 
15 Moo. P.C. 189. The chart shows at a glance the citation (in the Law Reports, 
and in Cameron or Plaxton), the judge who delivered the opinion of the board, and 
the sections (and subsections in the case of ss. 91 and 92) of the Act dealt with in 
each decision. There is also an attempt to classify the problems of interpretations 
under twenty-three headings. Some of these are grouped together in one column 
with what must be moderate inconvenience to those who do not know the cases. 
As a handy and practical guide, the chart will be much used, especially, too, in 
that the cases are given their sub-titles (e.g. Labour Conventions Reference) rather 
than the formal title which recalls nothing. We do wish, however, that a supple- 
mentary portion might have been devoted to similar decisions in Canadian courts 
which did not reach the judicial committee. While there is considerable detail, 
we assume that only those sections of the Act specificially referred to by number 
are noted opposite each decision, and that general references to certain powers 
without such specific reference are not included: e.g., there is no reference to the 
paragraph, at pp. 422-3, in the case of Canadian Pacific Wine Co. v. Tuley, [1921] 
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2 A.C. 417, where Lord Birkenhead L. C., in a breath of fresh air after twenty-five 
years of the Watson-Haldane era, makes some cogent remarks with respect to the 
“peace, order and good government” provisions of s. 91. [G.D.K.] 











The eleventh edition of Mayne's Treatise on Damages by His Honour Judge 
W. G. Earengey (London, Sweet and Maxwell; Toronto, Carswell Company, 
1946, pp. cxxiv, 696, £2 12s. 6d.), will be welcomed by student and practitioner 
alike. The learned editor has, as he points out in the preface, used the “blue 
pencil” sparingly but nevertheless recent legislation such as the Law Reform 
(Married Women and Tortfeasors) Act, 1935, 25 & 26 Geo. v, c. 30, the Law Reform 
(Frustrated Contracts) Act, 1943, 6 & 7 Geo. vi, c. 40, and the Law Reform (Con- 
tributory Negligence) Act, 1945, 8 & 9 Geo. vi, c. 28, and statutes relating to 
road and aerial traffic and the rights of landlord and tenant, together with the 
many important judgements rendered since the last edition in 1927, have 
necessitated the re-writing of many topics and the rearrangement of some subject- 
matter. Unlike the previous editions, Hadley v. Baxendale, (1854) 9 Exch. 341, 
is treated as laying down two instead of three rules in order ‘‘to avoid confusion 
and to conform with the modern practice. .. .’’ Of particular interest to Canadian 
and other Dominion readers is the abolishment of separate footnotes for Dominion 
decisions and their incorporation into the regular footnotes. The expansion of 
the general index, the inclusion of a table of statutes and rules of court and the 
substitution of headings for the old marginal notations will undoubtedly be of 
assistance to all who have occasion to use this valuable treatise. [G.W.R.] 




















The Law of Wills, by Mr. R. Cross (London, Stevens and Sons, 1947, pp.viii, 
97, 4s.) is another in a series of booklets entitled This is the Law written primarily 
for laymen. Being a statement of the English law, its usefulness is at once limited 
in other jurisdictions where there may be important differences. Simple and 
informative, it explains so much of the law of wills as may be helpful to the 
layman—mainly, to guide him in instructing a solicitor to draw his will. Such a 
work is not to be deprecated. Law is not a monopoly of the professional man. 
A knowledge of primary notions can be of assistance to the layman, if only that he f 
may appreciate the occasions and circumstances which call for obtaining professional 

advice. Thus, if the purpose and limitations of this booklet are kept in view, it 

may be read with profit. Of perhaps greater importance is its value in promoting 

good relations between lawyers and laymen. [D.V.] 
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Dr. R. Moreland, professor of law in the University of Kentucky, makes an 
interesting and worthwhile contribution to the criminal law in his study A Rationale 
of Criminal Negligence (Lexington, University of Kentucky Press, 1944, pp. viii, 
175, $2.25). As the author points out, this subject has become one of much 
practical importance in view of the ever-increasing number of injuries and deaths 
resulting from the use of automobiles, firearms, and other dangerous agencies. 
Dr. Moreland, after a rather cursory historical introduction, analyses in great 
detail the problems involved and then proposes formulae for determining the nature 
and quality of criminally negligent conduct. Various American statutes and codes 
dealing with negligent homicides are subjected to considerable criticism, and 
model murder and manslaughter provisions are worked out in detailed fashion. | 
Of particular interest is the inclusion of an appendix in which the author suggests ‘ 
various instructions “indicating progressively the means available to the judge 
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for describing criminal negligence to the jury.’’ Reference is made to a number of 
English decisions and authors but Canadian case-law has received little attention. 
It is unfortunate, too, from the Canadian point of view, that in dealing with the 
various legislative enactments, Dr. Moreland fails to consider the relevant sections 
of the Canadian Criminal Code, R.S.C. 1927, c. 36. 


The Law of Torts by Sir Arthur Underhill has always been intended as an 
elementary treatise, designed to enable students to separate principle from 
illustration, and the fifteenth edition (London, Toronto, Butterworth and Company, 
1946, pp. c, 416, [37]) by Mr. Ralph Sutton, does not depart from the intention 
or scope of the previous editions. Although all important decisions since the date 
of the last edition, 1941, have been incorporated into the text, it is felt that some, 
as for example, Hay (or Bourhill) v. Young, [1943] A.C. 92, or Read v. J. Lyons & 
Co. Ltd., {1945} 1 All E.R. 106, have not received the attention warranted by their 
undoubted importance. Perhaps the reason is the elementary character of the 
treatise, but if such is the case, it only emphasizes the fact that this type of law book 
must be used with a great deal of caution. It is unfortunate that this edition was 
already in the press when the Law Reform (Contributory Negligence) Act, 1945, 
8 & 9 Geo. vi, c. 28, received the royal assent, since it apparently precluded the 
editor from incorporating its provisions into the main body of the text. However, 
certain sections of the Act, together with a brief commentary thereon, have been 
included in an appendix. While one is sometimes inclined to wonder whether it is 
possible, even today, to separate principle from illustration in some parts of the 
field of tort, nevertheless the fact that this work has run into fifteen editions, 
the current edition appearing just six years after the last, is an indication of its 
usefulness and value. Providing the original intention of the author is kept in 
mind, students and, no doubt, many practitioners will find the latest edition of 
this well-known book a useful guide. [G.W.R.] 
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Canadian Law Reporting 
Goes 


LOOSE LEAF 


Ist. Canadian Tax Reporter 


The original and leading loose leaf service reporting in 1, 2 or 3 
volumes all the tax laws, rules, regulations and cases covering 
the Dominion, one or all provinces and leading cities. Always 
up-to-date. 





Qnd. Canadian Succession Duties Reporter 


Reporting in 1 volume all the succession duty laws, cases, regula- 
tions, forms and comment covering the Dominion, all provinces, 
Yukon Territory and Newfoundland. Always up-to-date. 


3rd. Canadian Labour Law Reporter 


Reporting in 1 volume all the labour laws, cases, regulations, forms 
and comment covering the Dominion and all provinces, plus full 
coverage of Unemployment Insurance. Always up-to-date. 








Ath. Dominion Report Service 

All-report current service with monthly cumulative topical index 
and table of all reported cases. Providing with 4 volumes of Con- 
solidation of all the old cases living today the “First Living 
Consolidation of Canadian Case Law.” Only 2 places to look by 
subject or name for the living law, 5 volumes. Always up-to-date. 
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EDITOR: 
PROFESSOR A. L. GOODHART, k.c., D.c.L., LL.D. 


ASSISTANT EDITOR: 
R. E. MEGARRY, M.a., LL.B.cantab 


HE NOTES, Articles and Book Reviews to be found in each number of THe Law 
QUARTERLY REVIEW contain much of real importance to the practitioner. 


The Notes at the beginning of each part are perhaps the most distinctive feature 
of the Review. Recent decisions are not merely recorded, but their import, their authority 
and their implications are considered in a concise, yet attractive way that provides a 
leaven to many a dull, but worthy new decision. 

As one Lord Chancellor has said: “THe Law Quarterty has established a claim to the 
privilege of commenting with the greatest freedom on the judgments of the most important 
tribunals in the land. The liberty assumed in these pages is amply vindicated by the 
serious thought and high purpose with which the criticism is inspired.’ 

In the Articles many an undecided or doubtful point of law is examined in more 
detail than in text-books, which refer to or quote THe Law Quarterty with increasing 
frequency. 

Bench, Bar, Solicitors, and the Universities all contribute their share, as a glance 
through the index of contributors will reveal. There are to be found many illustrious 
names, such as Anson, Bowen, Challis, Chalmers, Davey, Dicey, Elphinstone, Farwell, Fry, 
Gray, Greer, Holdsworth, Holmes, Kennedy, Langton, Lindley, MacKinnon, Macmillan, 
Macnaghten, Maitland, Maugham, Oppenheim, Phillimore, Pollock, Russell of Killowen, 
Salmond, Sankey, Sargant, Scott, Scrutton, Stephen, Sweet, Underhill, Vinogradoff, West- 
lake, and Wright. 

These and other distinguished writers have helped to put and maintain THe Law 
QuarterRLy in its position of pre-eminence. The contributions cover a wide range of sub- 
jects, and even those Articles which are not of immediate practical value to practitioners 
contain much to interest them and broaden their knowledge. 

The same high standard extends to the Book Reviews, in which full and critical reviews 
of current legal literature are given. 


ANNUAL SusscripTion, £1. 5s. ($6.25). 
(Subscription commences with the January number) 


STEVENS & SONS, LIMITED 
Law Publishers and Booksellers 


119 and 120 Chancery Lane, London, W.C.2 


CANADA and U.S.A. 


The Carswell Company, Limited 
145-149 Adelaide Street West, Toronto, Canada 
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Oil Well 


Works 


‘This is*s picture of typical Canadian oil 
well. It might be in Alberta's famous 
Turner Valley, where the average well is 
about 8,000 feet deep. In other fields, wells 
today are drilled down more than two 
miles! When the = — ao oil- 
bearing formation, lergroun: 

sure of millions of cubic feet of gas Tous 
the oil up the drilled hole to the surface. 


Twe ways of drilling 
There are two methods of drilling in use 
today. One of. them, the cable-tool 
method, is a modification of the system 
used by the Chinese in drilling for salt 
ance ears ase. onal te “bit 2 like : 
cold chisel way throug 
the rock. 
The a! ~~ ilbustrated at the > was 
ected in fairly recent times and acts 
— like a audheaice drill. Because it 
ives high speed cutting through the rock 
lormations, it has largely replaced the 
cable tool drill in most adian oil fields. 


The first steps 
Before the drill can into operation, a 
“cellar” about 20 fon deep and 10 feet 
square is dug. Then a derrick of wood or 
steel is erected. “A large derrick would 
be about 140 feet high, with a 30-foot 
base. It may carry as much as 1,000,000 
pounds of drilling equipment, as shown 
in the little sketch alongside. 
The drilling tools are inserted in a “string” 
about 50 feet long. As the drill goes 
down, the “string” is lengthened by addi- 
tion of extra drill pipe. Periodically, the 
“string” is removed and the sides of the 
‘well lined with a steel casing for support. 
The hazards of drilling 

Sometimes the drill tools break, far below 
the surface, and several days, even weeks, 
may be wasted in “fishing” for the lost 
tools. But the greatest hazard of all in 
drilling for oil is the risk of a “dry hole”. 
All the science of the geologist has nor 

perfected a way making certain, 
before drilling starts, that oil will be found. 
Many and many a well proves a complete 


This message is the fourth of 2 series; the mext advertisement will tell “The Story of a Failure”. 
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failure—dealing a discouraging blow, not 

“_ to the drillers, but to the company 
the investors who have invested many 

thousands of dollars in the work. 


Why the work must ge on 


Yet all lucing oil companies must face 
this risk and go on undiscouraged. For 
oil wells sooner or later are exhausted and 
the oil ind must find new sources 
continuously. Unless it did, shortages of 
gasoline, lubricants and other petroleum 
products would eventually stop our cars, 
trucks, airplanes—even our factories. 
In many of Canada, and in South 
America, Goons Oil Limited, and its pro- 
ducing organizations have drilled more than 
8,000,000 feet in search of oil... holes 
totalling more than 1,515 miles of drilling! 
Many of the wells were failures, many miles 
were drilled in vain, Yet, thanks to “kee 
everlastingly at it,” we are able to supp 
‘ge part ada’s needs for oil one 
.-and through the continuous explor- 


SS 


in; 

2 

ucts . 
ation of Canada’s oi! lands our 
scientists and engineers are 
developing a valuable natural 
resource that adds to the 
wealth of the nation, and the 
well-being of every Canadian. 


IMPERIAL OIL LIMITED & 
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ADVOCATES 
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C. D. SHEPARD 
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Monopolies & Patents 


A Study of the History and Future of the Patent Monopoly 


By Harold G. Fox, K.C., M.A., Ph. D., Litt. D. 
Author of Canadian Patent Law and Practice, The Canadian Law of 
Trade Marks and Industrial Designs, and 
The Canadian Law of Copyright 


A practising lawyer in the field of patent, trade mark, and 
copyright law, and an executive of a Canadian industrial 
corporation, Dr. Fox brings to the study of monopolies and 
patents of invention a mind which has had the beriefe of 
both legal scholarship and practical business experience. 


“Valuable and stimulating, for the problems are clearly 


stated and fairly discussed from all angles’’—Canadian 
Bar Review, November 1947. 


Price $10.00 


UNIVERSITY OF TORONTO PRESS 
TORONTO - CANADA 











Many Wills... 


might as well have been wishing wells 


Drawn with the wisest of intentions and the greatest of loving 
care, many a ‘last will and testament" turns out to have been just 


another instrument of wishful thinking. 


A change in tax laws, some misunderstanding of succession 
duties, or some situation not foreseen when the will was drawn, 
turns up to defeat the purpose of the will and deprive the heirs of 


needed income. 


Most men err by greatly under-estimating the immediate obliga- 
tions they will leave behind, or by failing to have their estate plans 


checked frequently enough against changing tax regulations and 


rates. 


Such mistakes and oversights are easily eliminated by having a 
detailed analysis of an estate plan made by specially qualified 
representatives of Canada Life. In analyzing hundreds of such plans, 
these specialists have been able to make suggestions which resulted 
in average savings of more than 30 per cent in succession duties 
and, in many cases, corresponding increases in net income for the 


families concerned. 


This confidential service is willingly given and there is no 
obligation to act on any suggestions that may be made. Ask your 
Canada Life representative for details or write to the Head Office, 


330 University Avenue, Toronto. 
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.CHENEAUX BOND 
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MULTISCRIP DUPLICATING 


for dependable, clean-cut copies from your duplicating 
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a wide variety of specialty papers, toilet tissues, 
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THE E. B. EDDY COMPANY 
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sand Accountants, Lawyers 
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DOMINION TAXATION SERVICE 
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For particulars 
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ALL ENGLAND 
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ANNOTATED 
* 


FEATURES 
. Exceptionally prompt reporting. 
. Full reports. 
. Adequate synopses. 
. Detailed headnotes. 


. References to HALSBURY and 
ENGLISH AND EMPIRE DIGEST. 


Subscription Rate $15.00 a Year 
(Binding Extra) 


BUTTERWORTH & COMPANY 
(CANADA) LIMITED 


1367 DANFORTH AVENUE HARGRAVE 2588 
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Law Magazines 


Perusal of the current issues of Law Magazines is the surest way 
of keeping abreast of progress in the legal field. 


The leading Law Magazines of the British Empire are: 
Australia ~— 


THE AUSTRALIAN LAW JOURNAL.— 
Published monthly. Vol. 21 current, wae 


Canada —. 


THE CANADIAN BAR REVIEW.— 
Published monthly. Vol. 26 current, 1948. 


early Subscription $10.50 


Yearly Subscription $7.50 


THE UNIVERSITY OF TORONTO LAW JOURNAL.— 
Published in January each year. Vol. 7 current, 1947-48. 
Subscription covering 


2 years $2.50 
England ~—~ 


CAMBRIDGE LAW JOURNAL.— 
Published 1 part a year. 


NVEYANCER AND PROPERTY LAWYER.— 
Published quarterly. Vol. 11 current. 


JUSTICE OF THE PEACE AND LOCAL 
Published weekly. Vol. 112 current, 1948. 


Yearly Subscription $18.75 
LAW JOURNAL [ 


WEEKELY).— 
Published weekly. Current Vol. 98, 1948. 
Yearly Subscription $12.00 
LAW aU 


ARTERLY REVIEW.— 
Published quarterly. Vol. 64 current, 1948. 
Yearly Subscription $6.25 
LAW TIMES.— 
Published weekly. 


Yearly Subscription $14.50 
MEDICO-LEGAL JOURNAL.— 
Published quarterly. Vol. 15 current, 1948. 


Yearly Subscription $4.50 
MODERN LAW 


REVIEW .— 
Published quarterly. Vol. 11 current, 1948. 
Yearly Subscription $5.00 
SOLICITOR’S JOURNAL.— 
Published weekly. Vol. 92 current, 1948. 


New Zealand —. 


NEW ZEALAND LAW JOURNAL.— 
Published fortnightly. Vol. 24 current, 1948. 


ails Yearly Subscription $12.50 
cotian —_— 


THE JURIDICAL REVIEW.— 
Vol. 60 current, 1948. 


South Africa —. 


SOUTH AFRICAN LAW JOURNAL.— 
Published quarterly. Vol. 65 current, 1948 


‘Yearly Subscription $7.00 


Yearly Subscription $15.00 


The Carswell Company Limited 


145-148 ADELAIDE ST. WEST TORONTO 1, CANADA 
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